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Fi led order--The findings of fact and con clusions o f law] a 3 wel l 
as all other documents pertaining to tKIs~case which were or cTere 
_Scaled ar e here b y releas ed.exce pt for the in c a mera tesf imotiy 6 


Jun e 20 ,19 74 a t transcrip t pa ges 672 throu f TrTO~fl~- - A vJIiTca lias been 
withdrawn by deft. So ordered.Stewart, J . m/n 


Filed order amendin 


to the USCA from an order entered 


on Sep t. 3,1974 p ermit ting Vencap,Ltd.~~a deft. t o is sue che cks 


connnc 


roo n con cession.(copies mailed 


Tighe are new representedl>y 


nd Haven 


Fi led bonder244608 1 for the undertakin g o n in junction i n t he a mt 
of $50.000 by t he Nati onal Suret 
Filed defts. Murphy,Jr..Taylor arid 


and~Tig[r 


Venca p, In terv ent,Interc ap i ta 


any asset s of IIT,Vencap,Intervent & I ritcrcapital unt il t he acti on 


is finally determlne d,etc.(c 


Hearing o n prel. "Injuncti o nbegu n 


cone 
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PR0CKKUING8 


Dtfdor of Judge"Stewart 
modifying paragraph F ile do n Jun e” 18,19 74 

Filed otip. for designation of exhibits---pTtfs 7 ex hibits T through 
35[ A Inclusive and defts. exhibits A through P are necessary 
fo r the determination of the appeal. 

Filed notice that the second supplemental reconrd oh appeal has beer 
certified and transmitted to the USCA this date._ 
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Ituttci) g'tati'ii titiitrirt QJmtrt 

FOR THE 

SOUTHERN DISTRICT OF NEW YORK 


{Knrmfrly IV f. Form Sa.Iu It#*. 


Hi# an International Investment 
Trust# and Georgao Baden# Jacquos 
Delvaux and Ernest Lecuit# as 
Liquidators for IIT# an Inter¬ 
national Investment Trust# 


- .. 7A 


Civil Action File No. 


jy-ifoy 


Plaintiff * 

VENCAP, LTD.# IUTERVENT, INC.# INTER¬ 
CAPITAL# U.V., RICHARD C. PISTELL# WALTER 
BLACKMAN, ROBERT L. VESCO, MILTON F. 
MEISSNER, NORMAN LEBLANC, STANLEY GRAZE, 
CIIARLE3 E. MURPHY# JR., DAVID TAYLOR and 
IIAVEUS, WA2JDLESS, STITT & TIGHE# 


SUMMONS 


Defendant j 

"o the above named Defendant ®: 

\ou are hereby summoned and required to serve upon Andcreon Russell Kill 
& Olick, P.C.# •• ■ , , ... . 


plaintiff’s attorney s , whose address ls 600 Pifth Avenue# Nov; York, New York 10020 


an answer to the complaint which is herewith served upon you, within 20 days after service of this 
summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will be 
taken against you for the relief demanded in the complaint. 

_ 

/ , z / ^ Clerk of Court. 


Clerk of Court. 


Date • June » 1974 

[Seal of Court] 

VOTE:—This summons is iss- suatil lu liule 4 of (lie l-Vilcral Itulcs of Civil Prortdurc. 


Dcputu Clerk. 


) 







UN mil STATES UI bTKJ.LT luukt 

SOUTHERN DISTRICT OF NEW YORK 


_ . 8A 

IIT, an International Investment : 

Trust, and Georges Baden, Jacques 
Delvaux and Ernest Lecuit, as : 

Liquidators for IIT, an Inter¬ 
national Investment Trust. : 


Plaintiffs, 


-against- 


74 Civ. ((*■$) 


VENCAP, LTD, INTERVENT, INC., 
INTERCAPITAL, N.V., RICHARD C. 
PISTELL, WALTER BLACKMAN, 
ROBERT L. VESCO, MILTON F. 
MEISSNER, NORMAN LEBLANC, 
STANLEY GRAZE, CHARLES E. 
MURPHY, JR., DAVID TAYLOR 
and HAVENS, WANDLESS, STITT 
& TIGHE, 

Defendants. 


COMPLAINT 


PLAINTIFFS DEMAND A 
_ JURY TRIAL 


The plaintiffs, IIT, an International Investment Trust 
(herein "IIT"), and Georges Baden, Jacques Delvaux and Ernest 
Lecuit as Liquidators for IIT (herein "Liquidators"), by their 
attorneys, Anderson Russel) Kill & Olick, P.C., for their com¬ 
plaint respectfully allege upon .information and belief: 


JURISDICTION AND VENUE 

1. Jurisdiction of this Court is based on: 

(a) §22 (a) of the Securities Act of 1933, 
15 U.S.C. §77v (a); Section 27 of the Securities 
Exchange Act of 1934, 15 U.S.C. §78aa; §1337 of 
the Judicial Code, 28 U.S.C. §1337; 

(b) diversity of citizenship with an 
amount in controversy exceeding the sum of 
$10,000.00, exclusive of interest rid costs, 


under §1332 of the Judicial Code, 2C U.S.C. §1332; 














(c) §1350 of the Judicial Code, 28 U.S.C. 


\J 


§1350; 

(d) §302 of the New York Civil Practice — - 
Law and Rules; and 

(e) the doctrines of ancillary and pendent 
jurisdiction. 


9A 


i 

i 


i 


i 

i 


2. This action arises under §17 (a) of the Securities 
Act of 1933, 15 U.S.C. §77q(a); §10(b) of the Securities Exchange 
Act of 1934, 15 U.S.C. §78j(b) and Rule 10b-5 promulgated by 

the Securities and Exchange Commission thereunder, 17 C.F.R. 
240.10b-5; §352-c of the General Business Law of the State of 
New York and under common law principles of fraud, misrepresenta¬ 
tion, breach of fiduciary duty, corporate waste and conversion. 

3. Many of the acts and transactions referred to in 
this complaint occurred in the Southern District of New York. 


i 

i 

i 

i 

j 

i 


j 

I 

! 

i 


PARTIES 

I 

! 

4. Plaintiff, IIT, is an International Investment 

j. , 

Trust organized under the laws of the Grand Duchy of Luxembourg, ; 

with an office and place of business in Luxembourg. IIT has no 

# | 

! office or place of business in the United States. IIT has 

- • 

| shareholders who are citizens and r esidents of the United States. 

5. Plaintiff, Liquidators, are citizens of Luxembourg 
and have been authorized by the District Court of Luxembourg to 

collect IIT's assets and prosecute IIT's claims. The Liquidators ! 

» 

have no office or place of business in the United States. 

6 . Defendant, Vencap, Ltd. (herein "Vencap"), is a 

corporation organized and existing under the laws of the Common¬ 
wealth of the Bahamas. Vencap is owned and controlled by some 
or all of the defendants. Vencap has an office and place of 
business at 99 Park Avenue, New York, New York. i 






7. Defendant, Intervent, Inc. (herein "Intervent"), is 
a corporation organized and existing under the laws of Delaware. 
Intervent is the wholly-owned subsidiary of Vencap. Intervent is 
controlled by some or all of the defendants. Intervent has an 
office and place of business in Midland, Texas and at 99 Park 

Avenue, New York, New York. - 10A 

8. Defendant, Intercapital, N.V. (herein "Inter¬ 
capital"), is a corporation organized and existing under the lav/s 
of the Netherlands Antilles. Intercapital is owned and controlled 
by some or all of the defendants. Intercapital has an office and 
place of business in the Netherlands Antilles and at 99 Park 

Avenue, New York, New York. 

9. Defendant, Richard C. Pistell (herein "Pistell"), 
is an individual and citizen of the United States. Pistell has 
an office and place of business at 99 Park Avenue, New York, 

New York. Pistell (a) claims to be the beneficial owner of 50% 
of the voting stock of Vencap and (b) claims to be the beneficial 
owner of 50% of the stock of Intercapital. 

10. Defendant, Walter Blackman (herein "Blackman"), is 
an individual and citizen of the Commonwealth of the Bahamas. 
Blackman is (a) the record owner of 50% of the voting stock of 
Vencap and (b) the record owner of 50% of the stock of Inter 
capital. 

11. Defendant, Robert L. Vesco (herein "Vesco"), is an 
individual and citizen of the United States. Vesco was a 
director of IOS, Ltd. (herein "IOS"). 

12. Defendant, Milton F. Meissner (herein "Meissner"), 
is an individual and citizen of the United States. Meissner 
was an officer, director or both, of IIT and President and a 
director of IIT Management Company (herein "IIT Management"). 

13. Defendant, Stanley Graze (herein "Craze"), is an 


i 

i 


■ 


i 





individual and citizen of the United States. Graze was consultant 
and portfolio manager for IIT. iia ! 

14. Defendant, Norman LeBlanc (herein "LeBlanc"), is an 
individual and citizen of Canada. LeBlanc was an officer, directoi 
or both, of IOS. 

15. IOS is a corporation organized and existing under 
the laws of Canada. 

16. Vesco, Meissner, LeBlanc and Graze, jointly and 
severally, controlled IOS, IIT Management and IIT. IOS controlled 
IIT and IIT Management. Pistell, Blackman. Vesco, Meissner, 

LeBlanc and Graze, jointly and severally, controlled Vencap, 
Intervent and Intercapital. 

17. Charles E. Murphy, Jr. (herein "Murphy"), is an 

individual and citizen of the United States. Murphy is (a) a 

partner in the law firm of Havens, Wandless, Stitt & Tighe, (b) 

an officer of Vencap and (c) an attorney in fact for Pistell. 

Murphy has an office and place of business at 59 Park Avenue, 

New York, New York. 

18. Defendant, David Taylor (herein "Taylor"), is an 

individual and citizen of the United States. Taylor is (a) a 

partner in the law firm of Havens, Wandless, Stitt & Tighe, (b) 

an officer of Vencap and (c) an attorney in fact for Pistell. 

Taylor has an office and place of business at 99 Park Avenue, 

New York, New York. 

19. Defendant, Havens, Wandless, Stitt & Tighe (herein 
"Havens, Wandless"), is a partnership organized and existing 
under the laws of the State of New York. Havens r Wandlcss is 
engaged, among other things, in the practice of law, with an 
office and place of business at 99 Park Avenue, New York, Hew 
York. Each of the partners of Havens, Wandlcss is a citizen 
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*20. Murphy, Taylor"and other partners and employees of 
Havens, Wandless (a) acted as agent for Havens, Wandless within 
the scope of their authority and (b) acted on behalf of Havens, 
Wandless. 

21. Havens, Wandless is attorney for Vencap, Intervent, 
Intercapital and Pistell and provides non-legal facilities and 
services for Vencap, Intervent, Intercapital and Pistell. Murphy, 
Taylor and Havens, Wandless assisted in the management of the 
assets of Vencap, Intervent and Intercapital. 

22. Murphy and Taylor, acting as officers of Vencap, 
each signed corporate documents on behalf of Vencap. 

23. Murphy and Taylor, acting as attorneys in fact for 
Pistell, each signed corporate documents of Vencap, Intervent and 
Intercapital on behalf of Pistell. 

THE SCHEME 

24. In or before May 1972, Pistell, Vesco, Meissner, 

) 

Graze and LeBlanc, and others (herein collectively "conspirators") | 

I 

schemed and conspired to defraud, deceive and deprive IIT and 

I 

its shareholders of substantial sums of money for the personal 
benefit and use of the conspirators (herein "scheme"). As part 
and in furtherance of the scheme, the conspirators agreed to and 
did, among other things: 

(a) Sell all or most of IIT's readily 

I 

marketable securities (herein "blue chip securi- 

; 

ties"), consisting primarily of publicly-held 
securities of United States corporations, v/hich 

» 

securities, prior to their sale, were in the 
custody of American National Bank and Trust in 

i 

Morristown, New Jersey (herein "ANBT") as custodian 
for IIT; 

l 


* 




. (b) Cause some of the blue chip securities 

to be transferred to New York brokers for sale; 

(c) Deposit in IIT's accounts at ANBT the £3^. 
cash received from the sales of the blue chip 
securities; 

(d) Cause the preparation of a three page 
memorandum purportedly for a $3,000,000 
investment by IIT in Vencap; 

(e) Remove $3,000,000 of the proceeds from 
the sale of the blue chip securities from ANBT 
where it was under the custody a A control of IIT; 

(f) Secrete the $3,000,000 outside the 
United States of America by making a sham pur¬ 
chase of worthless securities of Vencap; 

(g) Use the $3,000,000 for the personal 
benefit of the defendants and others to the 
detriment of IIT and its shareholders. 


25. Many of the acts done in furtherance of the scheme 
utilized the United States mails or other instrumentalities of 
interstate commerce. 

26. Early in 1972, the conspirators implemented the 
scheme by causing IIT to sell the blue chip securities that were 
being held by ANBT. The value of these blue chip securities 
totalled more than $3,000,000. The blue chip securities were 
purportedly sold for the purpose of purchasing 30,000 shares of 
non-voting redeemable preference stock of Vencap and warrants for: 
an additional 30,000 shares of non-voting redeemable preference 
stock (herein "non-voting Vencap securities"). 

27. In May or June, 1972, the conspimtors organized 
Vencap, a shell corporation. Vencap's only significant asset is 


the ear.li )-ran<:frn-^ fr™ TTm wa^ had and presently has no 






business.* 
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28. Murphy, Taylor and Havens, Wandless, acting on 
behalf of Pistell, participated in the organization of Vencap. 

29. Murphy, Taylor and Havens, Wandless, acting on 
behalf of Pistell, prepared many of the corporate documents 
utilized by Pistell, Blackman, Vencap, Intervent and Intercapital. 

30. Meissner, purporting to act in his capacities as 
President and director of IIT Management, and Pistell purporting 
to act in his capacity as President of Vencap, entered into an 
agreement dated September 29, 1972 purportedly for the purposes 
of IIT investing $3,000,000 in Vencap in exchange for the non¬ 
voting Vencap securities. The Se; tember 29, 1972 agreement and 
HT's purchase of the non-voting Vencap securities pursuant to 

the agreement were shams. The non-voting Vencap securities were 

e 

and are worthless. 

31. On or about October 6, 19.72, the conspirators 
caused IIT to transfer the $3,000,000 of the proceeds from the 
sale of the blue chip securities from ANBT through various banking 
institutions so that it was eventually deposited outside the 
United States in Bahamas Commonwealth Bank in Nassau, Bahamas 
(herein "BCB"). The conspirators transferred the $3,000,000 to 
BOB in order to make the sham investment in Vencap. 

32. On or about October 9, 1972, the conspirators 
caused IIT Management tc instruct BCB to transfer the $3,000,000 j 
to Vencap and the $3,000,000 was in fact transferred to Vencap. 

i 

33. The sham purchase by IIT of worthless non-voting 
Vencap securities for $3,000,000 was a device used by the 
conspirators, to defraud IIT and its shareholders. 

34. The defendants and others acting singly or in 

I 

I 

concert, intentionally, knowingly, willful]y, recklessly and ; 
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state material facts necessary in order to make the statements 
made, in light of the circumstances under which they were made, 
not misleading in connection with the sale of the blue chip 
securities and purchase of the non-voting Vencap securities. 

35. The conspirators caused a three page memorandum 
to be prepared in order to make it appear that the $3,000,000 
investment was bona fide and economically sound. The three page 
memorandum was prepared to provide a basis for IIT's transfer of 
the $3,000,000. 

36. IIT relied upon the three page memorandum in trans¬ 
ferring the $3,000,000 to Vencap or in the alternative the defen¬ 
dants are estopped from denying such reliance. The memorandum 
was fraudulent in purpose, intent and use. 

I 

37. The three page memorandum was prepared by Havens, 
Wandless in conjunction with the conspirators. 

38. The three page memorandum was prepared purportedly 
for use "in connection with the private placement of securities"; 
which is a material misstatement of fact because the memorandum 
was not intended to be and was not used for such purpose, but 
rather to provide cover in furtherance of the scheme. The 
memorandum also contained the following material misstatements 
of fact, among others: 

' (a) "The primary purpose for organizing" Vencap 
"was to afford a vehicle for knowledgeable investors of 
a limited number to participate through 'preferential 
capital investment' in a sophisticated investment 
program with respect to growth opportunities through¬ 
out the world"; and Vencap's "purpose and philosophy 
are directed toward the sound investment of proferen- 

I 

i 






tia.1 capital utilizing management's contacts 
and experience in growth opportunities which are 
designed to reflect both short and long term 
returns on investment"; - 16A 

(b) Vencap's management "offers a broad 
international and financial experience in venture 
capital programs"; Vencap offers "solid management 
experience and background. . . at this early stage 
of its development"; and Pistell is an "interna¬ 
tionally known Investor, Financial Consultant and 
Manager whose broad experience includes airline 
financing 

(c) Vencap "proposes to offer on a very 
limited basis an aggregate initially of $3,000,000 
in preferred shares". . . "to a select group of 
sophisticated investors" who recognize that "risk 
deserves a high return"; 

(d) Vencap "is currently negotiating for the 
acquisition of an equity and debt position in a 
leading Caribbean air carrier with routes into 
Miami and other ports in Florida"; which (i) "is 
on the verge of introducing jet service to certain 
of its domestic and foreign routes"; and (ii) "even 
in the absence of jet service with which it must 
compete with such international carriers as Pan Am 
and Eastern". . . "has earned in excess of $350,000 
in the past six months commencing March of 1972"; 

(c) Vencap "is contemplating an investment 
consisting of debt and equity of up to $1,500,000 
which it believes" 


(i) "will significantly contribute 





and ’substantial return on" Vencap's "investment"/ 
and (iii) "is just one of several outstanding 
prospects which" Vencap is contemplating that __ 

"will enable" Vencap "to establish a broad invest- 
ment base designed to offer. . . short and long 
term returns which will inure primarily to the 
benefit of the preferential capital investors" 
in Vencap. 

39. The three page memorandum failed to disclose the 
following material facts necessary in order to make the state¬ 
ments made, in light c p the circumstances under which they were 
made, not misleading: 

(a) Pistell was in severe financial 
trouble and owed the United States government 
more than $500,000 in back taxes and that the 
United States government had imposed a lien on 
Pistell's property; 

(b) A substantial portion of the money 
purportedly invested by IIT in Vencap, would, 
within a short time after the investment was 
made, be used to secure a $590,000 loan by 
Intercapital to Pistell personally, for the 
personal benefit of Pistell, to pay taxes owed 
to the United States government; 

(c) Vencap would be used to defraud the 
United States government by using it as an 
artifice to hide the assets of Pistell to enable 
him to evade the tax liens; 

(d) Vencap assets would be used to pay 
personal expenses of Pistell; 






(e) The air carrier discussed in the three 

page memorandum was not a leading Caribbean air 
carrier; — • 

- 18A 

(f) Vencap would not invest $1,500,000 in 
debt and equity in a leading Caribbean air carrier; 

(g) Vencap would fail to segregate and safe¬ 
guard the funds from the proceeds from the sale of 
the non-voting Vencap securities so that they would 
be used for the specific purposes stated in the 

three page memorandum which were to invest in 

$ 

"growth opportunities" and in equity and debt 
in a leading Caribbean air carrier; 

(h) Vencap would invest approximately 
$600,000 in Out Islands Airways which is not a 
leading Caribbean air carrier; 

(i) Substantially all the cash transferred 
to Vencap by IIT would be turned over to com¬ 
panies in which Pistell had a substantial personal 
interest; 

(j) The Board of Directors of Vencap on 
August 29, 1972 authorized Vencap to purchase all 
the issued shares of International Reinsurance 
Company, Ltd. for approximately $1,750,000. 

(k) Vencap and Pistell would enter into a 
sham employment agreement pursuant to which large 
sums of cash would be turned over to Pistell in 
the guise of salary and expenses; 

(l) Vencap would purportedly hire B 1 'ckman 
pursuant to a sham arrangement whereby large sums 
of cash would be turned over to Blackman; 





(m) Pistell and Blackman would organize a 

Netherlands Antilles corporation called Inter¬ 
capital through whom Vencap would make loans 
and i ivestments; ^ 

(n) Pistell would cause Vencap to 
organize a Delaware corporation called Intervent 
through which it would purchase oil and gas leases; 

(o) Pistell would cause Vencap to invest 
in a company called Sangin th would purchase a 
concession from the Turkish wine nonopoly; 

(p) Pistell would cause Vencap, Intervent 
and Intercapital to make unsecured personal loans 
to various individuals; 

(q) Venc p was a sham, device, fraud and 
artifice to obtain money from IIT for the 
personal benefit of the conspirators to the 
detriment of IIT and its shareholders. 


40. All of the $3,000,000 remains out of the custody 
and control of IIT. 

41. The conspirators have wrongfully taken $3,000,000 
and converted it to their own use. 

42. The $3,000,000 is presently in the custody, control 

O 

or both, of Vencap, Intercapital, Intervent, Pistell, . B] aclur.an, 
Vesco, Meissner, LeBlanc, Graze, Murphy, Taylor and Havens, 


Wandless. 


FIRST CAUSE OF ACTION 


43. In connection with the sale of the blue chip 
securities and the purchase of the non-voting Vencap securities, 
the defendants acting singly and in concert, violated §17 (a) of 
the Securities Act of 1933, in that defendants and others, 










directly‘and indirectly, to the detriment of IIT and its share¬ 


holders 


(a) employed devices, schemes and 


- 1 2CA 


artifices to defraud; 

•v 

(b) obtained money or property of IIT 

by means of untrue statements of material facts 
and omissions to state material facts necessary 
in order to make the statements made, in the 
light of the circumstances under which they 
were made, not misleading; and 

(c) engaged in transactions, practices 
and courses of business which operated as a 
fraud and deceit upon IIT. 

SECOND CAUSE OF ACTION 

44. The allegations contained in paragraihs 1 through 

42 are repeated and realleged. 

45. In connection with J .he sale of the blue chip 
securities and the purchase of the non-voting Vencap securities, 
the defendants, acting singly and in concert, violated §10(b) of 
the Securities Exchange Act of 1934, and Rule 10b-5 promulgated 
thereunder in that the defendants and others directly and 
indirectly, to the detriment of IIT and its shareholders: 

(a) employed devices, schemes and 

artifices to defraud; 

(b) made untrue statements of material 
facts and omitted to state material facts neces¬ 
sary in order to make the statements made, in the 
light of the circumstances under which they were 
made, not misleading; and 

(c) engaged in acts, practices and courses 




**. 
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of business which operated as a fraud and deceit 
upon IIT. 

2lA 

THIRD CAUSE OF ACTION 

46. The allegations contained in paragraphs 1 through 

42 are repeated and realleged. 

47. In connection with the sale of the blue chip 
securities and the purchase of the non-voting Vencap securities, 
the defendants except Murphy, Taylor and Havens, Wandless, acting 
singly and in concert, violated §352-c of the General Business 
Law of the State of New York, in that the defendants and others, 
directly and indirectly induced IIT to the detriment of IIT and 
its shareholders, to transfer the $3,000,000 to Vencap in 

i 

reliance upon false and misleading statements and representations 
and omission of material facts which the defendants: 

(a) knew or should have known were false 
and fraudulent when made; or 

(b) made no reasonable effort to ascertain 
the truth of the statements. 

FOURTH CAUSE OF ACTION 

48. The allegations contained in paragraphs 1 through 

42 are repeated and realleged. 

49. The defendants except Murphy, Taylor and Havens, 
Wandless have defrauded ITT and its shareholders by transferring 
the $3,000,000 to Vencap. 

i 

50. The defendants except Murphy, Taylor and Havens, 

1 

Wandless have converted the $3,00u,000 for their personal bone- j 

j 

fit. ! 

i 

51. The defendants except Murphy, Taylor and 

I 

Havens, Wandless are continuing to defraud IIT and its share- 









result, 1IT and its shareholders are being severely and 
irreparably damaged. 

- 22 A. 

FIFTH CAUSE OF ACTION 

52. The allegations contained in paragraphs 1 through 

42 are repeated and realleged. 

53. On or about March 29, 1973, an agreement was signed 
by Blackman purportedly on behalf of Vencap for the employment 

of Pistell. 

54. This agreement was a device to siphon money 
belonging to IIT for the personal benefit of some or all of the 
d* endants and was excessive, grossly ur. air, a sham, waste and 

l f.aud on IIT and its shareholders. 

55. On or about May 22, 1973, an agreement was signed 
by Pistell purportedly on behalf of Vencap for the employment 
of Blackman. 

56. This agreement was a device to siphon money 
belonging to IIT for the personal benefit of some or all of the 
defendants and was excessive, grossly unfair, a sham, waste 
and a fraud on IIT and its shareholders. 

57. Pistell and Blackman have util : zed the cash trans¬ 
ferred from IIT to Vencap for their personal benefit, such as 
payment of Pistell's taxes, living expenses and other personal 
expenses, thereby defrauding IIT and its shareholders. 

58. Pistell and Blackman are continuing to utilize the 
assets of IIT transferred to Vencap for their personal benefit, 
and as a result, IIT and its shareholders are being severely and 

irreparably damaged. 

59. The defendants except Murphy, Taylor and Havens, 
Wandlcss have committed fraud and converted the $3,000,000 for 
their personal benefit. 









60. The allegations contained in paragraphs 1 through 
42 and 53 through 58 are repeated and realleged. 

61. The defendants have wasted the corporate assets of i 
Vencap to the detriment of IIT and its shareholders. 

SEVENTH CAUSE OF ACTION 

62. The allegations contained in paragraphs 1 through 
42 are repeated and realleged. 

63. Pistell , Blackman, Vesco, Meissner, LeBlanc, Graze, j 

I 

Murphy and Taylor had a fiduciary obligation to IIT and its 
shareholders which included the obligation to promote, protect 
and defend the interests and property of IIT transferred to 
Vencap. 

64. Pistell, Blackman, Vesco, Meissner, LeBlanc, Graze, 
Murphy and Taylor have, jointly and severally, breached their 
fiduciary obligations to IIT and its shareholders. 

EIGHTH CAUSE OF AC TION 



65. The allegations contained in paragraphs 1 through 
42 are repeated and realleged. 

66. Murphy, Taylor and Havens, Wandless had a fiduciary 
obligation to IIT and its shareholders which included their 
obligation to promote, protect and defend the interests and 
property of IIT transferred to Vencap. 

67. Murphy, Taylor and Havens, Wandless have breached 
their fiduciary obligation to IIT and its shareholders. 


i 

I 

i 


1 

i 

I 

i 

i 

t 

i 

i 

i 

i 


i 
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NINTH CAUSE OF ACTION 

68. The allegations contained in paragraphs 1 through 


i 

9 

I 

I 


42 arc repeated and realleged. 


f 


i 
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.69. Murphy, Taylor and Havens, Wandless performed non- 
legal services, acted as corporate officers and assisted in the 
management of Vencap, Intervent and Intercapital and as such, 

_ 24 A! 

aided and abetted Pistell, Blackman and others in committing j 

securities law violations, fraud, breach of fiduciary obligations, j 
conversion and wasting corporate assets to the detriment of IIT 
and its shareholders. 

t 

70. Murphy, Taylor and Havens, Wandless are continuing 
to assist, aid and abet the defendants to commit securities law 
violations, fraud, breach of fiduciary obligations and wasting 
corporate assets, and as a result, IIT and its shareholders are 
being severely and irreparably damaged. 


TENTH CAUSE OF ACTION 


71. The allegations contained in paragraphs 1 through 
42 arc repeated and realleged. 

72. The defendants had a duty to see that the funds 

transferred by IIT to Vencap would be segregated and utilized 
solely for the purposes stated in the three page memorandum. | 

73. The defendants failed to see that the funds were 

I 

so segregated and used, to the detriment of IIT and its share¬ 
holders. 


ELEVENTH CAUSE OF ACTION 

74. The allegations contained in paragraphs 1 through 
42 are repeated and realleged. 

75. Murphy, Taylor and Havens, Wandless had a duty as 
attorneys for Vencap, Intervent, Intercapital and Pistell to see 
that the funds transferred by IIT to Vencap would be segregated 
and utilized solely for the purposes stated in the three page 
memorandum. 
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•76. Murphy, Taylor and Havens, Wandless failed to see 


that the funds were so segregated and used, to the detriment of 
IIT and its shareholders. 


TWELFTH CAUSE OF ACTION 


- 25A 


77. The allegations contained in paragraphs 1 through 
42 are repeated and realleged. 

78. Pistel'l, Blackman, Vesco, Meissner, LeBlanc, Graze, 
Murphy, Taylor and Havens, Wandless each knew, or reasonably 
should have known, of both the scheme and the intention of the 
conspirators. 


79. Pistell, Blackman, Vesco, Meissner, LeBlanc, Graze, 
Murphy, Taylor and Havens, Wandless each knew or reasonably 
should have known that any directions or authorization in 
furtherance of the scheme were invalid. 

80. Pistell, Blackman, Vesco, Meissner, LeBlanc, Graze, 
Murphy, Taylor and Havens, Wandless negligently, recklessly, 
willfully, knowingly and/or intentionally breached their 
respective duties and fiduciary obligations to IIT and its 
shareholders by, among other things: 

(a) Failing to advise and inform IIT and 
its shareholders that the conspirators were 
participating in a scheme to defraud, deceive 
and deprive IIT of the $3,000,000; 

(b) Failing to advise and inform IIT and 

its shareholders that Vencap was organized for j 

the purpose of defrauding IIT of the $3,000,000; 

I 

(c) Failing to advise and inform IIT and 

I 

its shareholders that the memorandum relied upon 

by IIT to make its investment was false, fraudulent ■ 

i 

and illegal; 







(d) Assisting, aiding and/or abetting the 


scheme by allowing and assisting Pistcll and 

Blackman in utilizing Vencap for their personal"" • 26A 

benefit; 

(e) Failing to object to, advise and inform 
IIT and its shareholders that Pistell, Blackman, 

Vesco, Meissner, LeBlanc, Graze, Vencap, Intervent 
and Intercapital were, violating the securities laws 
of the United States; 

(f) Failing to advise and inform IIT, its 
shareholders, the Securities and Exchange Com¬ 
mission, and the United States Department of 
Justice of the scheme and the facts relating to 
the scheme and the intention of the conspirators; 

t 

(g) Failing to take all necessary steps to 
perform their fiduciary obligations and duties in 
good faith and to promote, protect and defend the 
interest and property of IIT invested in Vencap 

by preventing the continued conversion of corporate 
assets by Pistell and Blackman and the continued 
utilization of the corporate entities for the sole 
benefit and enjoyment of Pistell and Blacluaan; 

(h) Participating in the scheme. 

WHEREFORE, the plaintiffs IIT and the Liquidators | 

i 

, , l 

demand judgment against defendants, jointly and severally, as i 

follows: 

* 

1. With respect to the THIRD, FOURTH, FIFTH, SIXTH, 
SEVENTH, EIGHTH, NINTH, TENTH, ELEVENTH, and TWELFTH CAUSES OF j 

I 

. 

ACTION, appointing a temporary receiver to take all necessary 
steps to preserve the assets of Vencap, Intorvcnt and Inter- 
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— • 

cnjoa.niruj and restraining the defendants, Pistcll, Blackman, Vesco, 
Meissner, LcBlanc, Graze, Murphy, Taylor, Havens, Wandless, Vencap, 
Intercapital and Intervont, their officers, directors, agents, 
servants, employees, attorneys, affiliates and persons acting 
for or in concert or in active participation with them or having 
notice of this injunction from selling, transferring, encumbering 
or otherwise disposing of any assets of Vencap, Intercapital or 
Intervent. 


2. With respect to the FIRST CAUSE OF ACTION, that 
the plaintiffs be awarded damages against the defendants in the 
sum of $3,000,000, together with interest from the date of the 
transfer of the cash. 

3. With respect to the SECOND CAUSE OF ACTION, that 
the plaintiffs be awarded damages against the defendants in the 
sum of $3,000,000, together with interest from the date of the 
transfer of the cash. 

4. With respect to the THIRD CAUSE OF ACTION, that 
the plaintiffs be awarded damages against the defendants except 
Murphy, Taylor and Havens, Wandless in the sum of $3,000,000, 
together with interest from the date of the transfer of the cash. 

5. With respect to the FOURTH CAUSE OF ACTION, that 
the plaintiffs be awarded damages against the defendants except 
Murphy, Taylor and Havens, Wandless in the sum of $3,000,000, 
together with interest from the date of the transfer of the cash. 

i 

6. With respect to the FIFTH CAUSE OF ACTION, that the ; 

i 

plaintiffs be awarded damages against the defendants except 
Murphy, Taylor and Havens, Wandless in the sum of $3,000,000, j 

together with interest from the date of the transfer of the cash, j 

7. With respect to the SIXTH CAUSE OF ACTION, that the j 
pZaintiffs be awarded damages against the defendants in the sum 

of $3,000,000, together with interest from the date of the 


"J 


f ■ .* 






transfer of the cash. - . 28 A • 

8. With respect to the SEVENTH CAUSE Of ACTION, that 

the plaintiffs be awarded damages against the defendants Pistell, 
Blackman, Vesco, Meissner, LeBlanc, Graze, Murphy and Taylor in 
the sum of $3,000,000, together with interest from the date of 

the transfer of the cash. 

9. With respect to the EIGHTH CAUSE OF ACTION, that 
the plaintiffs be awarded damages against the defendants, Murphy, 
Taylor and Havens, Wandless in the sum of $3,000,000, together 
with interest from the date of the transfer of the cash. 

10. With respect to the NINTH CAUSE OF ACTION, that 
the plaintiffs be awarded damages against the d- *endants Murphy, 
Taylor and Havens, Wandless in the sum of $3,000,000, together 
with interest from the date of the transfer of the cash. 

11. With respect to the TENTH CAUSE OF ACTION, thcit 
the plaintiffs be awarded damages against the defendants in the 
sum of $3,000,000, together with interest from the date of the 

transfer of the cash. 

12. With respect to the ELEVENTH CAUSE OF ACTION, that 
‘ the plaintiffs be awarded damages against the defendants Murphy, 

Taylor and Havens, Wandless in the sum of $3,000,000, together 
with interest from the date of the transfer of the cash. 

13. With respect to the TWELFTH CAUSE OF ACTION, that 
the plaintiffs be awarded damages against the defendants Fistell, 
Blackman, Vesco, Meissner, LeBlanc, Graze, Murphy, Taylo^ and 
Havens, Wandless in the sum of $3,000,000, together with interest 
from the date of the transfer of the cash. 

14. With respect to each of the defendants that plain 

tiffs be awarded punitive damages in the sum of $10,000,000. 

15 . with respect to each cause of action, that plain¬ 
tiffs have such other and further relief as the Court may deem 







just and'propcr, including but not limited to costs and disburse¬ 
ments in this action and reasonable attorneys' fees. 

r- 

ANDERSON RUSSELL KILL & OLICK, P.C. 


r i A 1 
X| ( v/ I 1 

By /■ 0 .1 . Aj\ ■ / /• '<1 ^ 

/ A Member of/the Firm 
/ Attorneys for Plaintiffs 
600 Fifth Avenue 
New York, New York 10020 
(212) 541-8100 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

-------------------x 


IIT, an International Investment 
Trust, and Georges Baden, Jacques 
Delvaux and Ernest Lecuit, as 
Liquidators for IIT, an Ia^r- 
national Investment Truster 

Plaintiffs, 


30A 



-against- 

VENCAP, LTD., INTERVENT, INC., 
i INTERCAPITAL, N.V., RICHARD C. 

PISTELL, V7ALTER BLACKMAN, 

. ROBERT L. VESCO, MILTON F. 
MEISSNER, NORMAN LEBLANC, 
STANLEY GRAZE, CHARLES E. 
MURPHY, JR., DAVID TAYLOR 
and HAVENS, WANDLESS, STITT 
& TIGHE, 


ORDER TO SHOW CAUSE 
WITH A TEMPORARY 
RESTRAINING ORDER 


Defendants. : 

-- x 

Upon the annexed affidavit of Eugene R. Anderson, Esq., 
sworn to on June 7, 1974, the annexed copy of the summons and 
complaint herein and upon all prior papers and proceedings here¬ 
tofore had herein, and sufficient cause appearing therefor, it is 

ORDERED, that the defendants VenCap, Ltd., Intervent, 
Inc., Intercaptial, N.V., Richard C. Pistell, Charles E. Murphy, 
Jr., David Taylor and Havens, Wandless, Stitt & Tighe (herein 
"Pistell Group") individually and collectively show cause before 
this Court at Room , United States Court House, Foley Square, 

New York, New York, on the day of , 1974 at o'clock 

or as soon thereafter as counsel can be heard why: 

1. A preliminary injunction should not be issued pur¬ 
suant to F.R.C.P. 65 enjoining and restraining the Pistell Group, 
their agents and employees, those acting in concert with them. 


the agents and employees of those acting in concert with them 








and those having notice of such injunction from expending, 
dissipating, reducing, encumbering, investing, transferring and 
exercising any control over the present and future assets of IIT, 
Vencap, Ltd., Intervent, Inc., and Intercapital, N.V. — 

— 31A 

2. The Pistell Group, their agents and employees, 
should not be ordered to turn over to a receiver appointed by 
this Court all present and future assets of IIT, Vencap, Ltd., 
Intervent, Inc. and Intercapital, N.V. including those presently 
in their possession and control and those that subsequently may 
come into their possession and control until a final determi¬ 
nation has been rendered in this matter; and it is further 

ORDERED, that pending the hearing of this motion 
Vencap, Ltd., Intervent, Inc., Intercapital, N.V., Richard 
C. Pistell, Charles E. Murphy, Jr., David Taylor and Havens, 
Wandless, Stitt & Tighe, their agents and employees, those 
acting in concert with them, the agents and employees of those 
acting in concert with them and those having notice of this 
temporary restraining order are hereby enjoined and restrained 
from expending, dissipating, reducing, encumbering, investing, 
transferring and exercising any control over the present and 
future assets of IIT, Vencap. Ltd., Intervent, Inc., and 
Intercapital,. N.V. and it is further 

ORDERED, that plaintiffs shall file an undertaking in 
the amount of $ in the form required by the Rules of this 


Court by June , 1974 at 


o'clock for the payment of such 


costs and damages as may be incurred or suffered by the 
Pistell Group if it is found that they were wrongfully en¬ 
joined or restrained; and it is further 
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ORDERED, that service of duly conformed copies of this 
Order to Show Cause with temporary restraining order and the 
papers upon which it is based be made in the following manner: 

1. Upon Vencap, Ltd. by leaving a copy at its office 
at 99 Park Avenue, New York, New York and also by airmail (such 
service to be complete upon mailing) at its offices at P.0. Box 
N-7776, Nassau, Bahamas. 

2. Upon Intervent, Inc. by leaving a copy at its office 
at 99 Park Avenue, New York, New York and also by airmail (such 
service to be complete upon mailing) at its office at 303 Wall 
Towers West, Midland, Texas. 

3. Upon Intercapital, N.V. by leaving a copy at its 
office at 99 Park Avenue, New York, New York and Iso by airmail 
(such service to be complete upon mailing) at its office at 
Kerkstaat 8-B, Curacao, Netherlands Antilles (Attention: 

Dr. Jacob A. Schiltkamp). 

4. Upon Richard C. Pistell personally or by leaving 
a copy at his office at 99 Park Avenue, Nev/ York, New York, or 
by leaving a copy with either of his attornevs-in-fact, David 
Taylor and Charles E. Murphy, Jr. or by leaving a copy v/ith attor¬ 
neys-at-law, Havens, Wandless, Sti-tt & Tighe, and also by airmail 
(such service to be complete upon mailing) at his residence 

at Lyford Cay, Nassau, Bahamas. 

5. Upon Walter Blackman, via airmail (such service to 
be complete upon mailing) at his office at P.O. Box N-7776, 

Nassau, Bahamas. 

6. Upon Robert L. Vesco by certified mail return re¬ 
ceipt requested, via airmail (such service to be complete upon 
mailing) at his office located at Charlotte House, Nassau, Nev; 
Providence Island, Bahamas and, personally upon his attorneys, 








Paul/ Weiss, Rifkin, Wharton & Garrison, at their offices at 
345 Park Avenue, New York, New York. _ 33A 

7. Upon Milton F. Meissner by certified mail return 
receipt requested, via airmail (such service to be complete upon 
mailing) at his office located at Hotel Balmoral, Nassau, Bahamas 
and personally, upon his attorneys, Palmer and Searles, 120 
Broadway, New York, New York. 

8. Upon Norman LeBlanc by certified mail return receipt 
requested, via airmail (such service to be complete upon mailing) 
at his office located at La Guardia Moravia, San Jose, Costa Rica. 

9. Upon Stanley Graze by certified mail return receipt 
requested, via airmail (such service to be complete upon mailing) 
at his office located at 5 Grafton Street, London, England, W.l 
and personally, upon his attorneys, Squadron, Gartenberg, Ellenoff 
& Pleasant, 551 Fifth Avenue, New York, New York. 

10. Upon Charles E. Murphy, Jr. personally or by leaving 
a copy at his law office located at 99 Park Avenue, New York, New 
York. 

11. Upon David Taylor, personally or by leaving a copy 
at his law office located at 99 Park Avenue, New York, New York. 

12. Upon Havens, Wandless, Stitt & Tighe by leaving a 
copy at their office located at 99 Park Avenue, New York, New 
York, and sufficient cause appearing, it is 

ORDERED that service of the Order to Show Cause and 
the papers upon which it is granted by the attorneys for the 
plaintiffs, Anderson Russell Kill & Olick, P.C. or their em¬ 
ployees or representatives in the aforementioned manner on or 
before June , 1974 at o'clock shall be deemed good and 

sufficient service thereof. 

Dated: New York, New York 
June , 1974 




SOUTHERN DISTRICT OF NEW YORK 


IIT, an International Investment 
Trust, and Georges Baden, Jacques 
Delvaux and Ernest Lecuit, as 
Liquidators for IIT, an Inter¬ 
national Investment Trust, 

Plaintiffs, 

-against- 

VENCAP, LTD., INTERVENT, INC., 
INTERCAPITAL, N.V., RICHARD C. 
PISTELL, WALTER BLACKMAN, 

ROBERT L. VESCO, MILTON F. 
MEISSNER, NORMAN LEBLANC, 

STANLEY GRAZE, CHARLES E. 

MURPHY, JR., DAVID TAYLOR 
and HAVENS, WANDLESS, STITT 
& TIGHE, 

Defendants. 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 
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AFFIDAVIT IN SUPPORT OF 
MOTION FOR TEMPORARY 
RESTRAINING ORDER BROUGH 
ON BY ORDER TO SHOW CAUS 


EUGENE R. ANDERSON, being duly sworn, deposes and says: 

1. I am a member of the firm of Anderson Russell Kill 
S, Olick, P.C., a professional corporation, attorneys for the 
p 1 intiffs herein. I submit this affidavit in support of plain¬ 
tiffs' motion pursuant to Rule G5 of the Federal Rules of Civil 

Procedure for a temporary restraining order enjoining and 
\ 

restraining the defendants Vencap, Ltd., Intervent, Inc., Inter¬ 
capital, N.V., Richard C. Pistell, Charles E. Murphy, Jr., David 
Taylor and Havens, Wandless, Stitt & Tigho (herein individually 
and collectively "Pistell Group"), and those acting in concert 
with than from dissipating, transferring, spending, investing or 
otherwise exercising any control whatsoever over assets of Vencap, 
Ltd., Intervent, Inc. and Intercapital, N.V. or any assets hereto¬ 
fore or hereafter transferred to Pistell from Vencap until this 


tl >-3 










Court hotels a hearing on plaintiffs' application for a preliminary 
injunction. 

2. The facts stated in this affidavit are stated upon 
information and belief. The sources of the information and the 
basis for the belief are the transcripts of Pistell's testimony 
in SEC v. Vesco, et al . , 72 Civ. 5001, at the Hearing on Prelim¬ 
inary Injunction, the transcripts of hi; testimony on deposition 
in that case, exhibits introduced or referred to during Mr. 
Pistell's testimony during the hearing and exhibits furnished by 
Mr. Pistell or his counsel during the course of or following the 
deposition. The source of other facts appear at the place that 
the facts appear in the affidavit. 

3. Plaintiff, IIT, an Into-national Investment Trust 
(herein "IIT"), is organized and existing under the lav/s of the 
Grand Duchy of Luxembourg. The District Court of Luxembourg, 
first section, has appointed Georges Baden, Jacques Delvaux and 
Ernest Lecuit as Liquidators for IIT (herein "Liquidators"). 
Anderson Russell Kill & Olick, P.C. has been retained as United 
States counsel for the Liquidators. IIT is a mutual fund and 
has shareholders who are citizens of the United States. In 
essence, the funds invested in Vencap, Ltd. were public monies 
from citizens of the United States as well as foreign nationals. 

4. The Pistell Group consists of certain of the named 
defendants in the complaint herein, namely: 

(a) Vencap, Ltd. (herein "Vencap") is a Bahamian 
corporation; 

(b) Intercapital, Inc. (herein "Intercapital") is a 
Netherland Antilles corporation; 

(c) Intervent, Inc. (herein "Intervent") is a Delaware 
corporation and a wholly-owned subsidiary of Vencap; 

i 

i 


(d) Richard C. Pistell (herein "Pistell") (i) claims 






to be the beneficial owner of 50% of the voting stock ol vencap 
and is director, president and treasurer of Vencap (Exhibit A)*; 

(ii) claims to be the beneficial owner of 50% of the stock of 
Intercapital and is director, president and treasurer of Inter¬ 
capital (pp. 57-58 of Deposition); (iii) is the president and 
treasurer of Intervent (Exhibit B and Exhibit C) and (iv) as 
shown later in this affidavit, Pistell has used more than $1 
million of the funds received from IIT and hence its shareholders 

for his own use and benefit; 

(e) Charles E. Murphy, Jr. (herein "Murphy")(i) is 

a member of the Bar of the State of New York; (n) is a partner 
in the law firm of Havens, Wandless, Stitt & Tighe; (iii) 1S 
attorney-in-fact for Pistell (Exhibit D); and (iv) was a director 

and secretary of Vencap (Exhibit A); 

(f) David Taylor (herein "Taylor")(i) is a member of 

the Bar of the State of New York; (ii) is a partner in the law 
firm of Havens, Wandless, Stitt & Tighe; (iii) was assistant 
secretary of Vencap (p. 44 of Deposition); (iv) was the sole 
incorporator and is the secretary of Intervent (Exhibit C); (v) is 

secretary of Intercapital, N.V.; and (vi) is attorney-in-fact 

for Richard C. Pistell (Exhibit D); 

(g) Havens, Wandless, Stitt & Tighe (herein "Havens, 

Wandless") is a partnership engaged, among other things, (i) in 
the practice of law; (ii) acting as depository for certain assets 
of Vencap (p. 235 of Deposition); (iii) renting office space to 


♦All exhibits to this affidavit are in a separate binder and 
v/erc provided by Pistell in the case of SEC v. Vesco,ct_al. / 

Civ. 5001, either (1) at the Hearing on Preliminary injunction^ 
(2) at the Deposition of Pistell cn May 6, 7, 1974 or t . 

after pursuant to requests made at that deposition. A 
quoted in this affidavit from the trial testimony o. P«Lel. at 
the Hearing on Preliminary Injunction is denominated ^ 

Pistoll’s testimony at the Deposition is denominated Dopositio 





Pistell, vencap,intervene ana lntcrcapicairp.o or Deposition!; 
and (iv)*providing aid in the management of Vencap, Intervent and 
Intercapital. Havens, Wandless represented Pistell at the 

£> 9 

Hearing on Preliminary Injunction and during the Deposition. 

5. A temporary restraining order and a preliminary 
injunction are necessary to prevent the continued dissipation of 
the assets of Vencap. Vencap's assets consist solely of the 
remains of $3,000,000 which was transferred from IIT to Vencap. 
These assets have been and are continuing to be dissipated by 
defendant Pistell and others with the aid and assistance of 
Murphy, Taylor and Havens, Wandless. As more fully detailed 
below, Pistell is using IIT's funds to pay himself an exorbitant 
"salary" and to pay his living and other expenses. The result 
of Pistell's action has been the continued dissipation of these 
assets of Vencap. A subsidiary reason for preventing Pistell 
from wholly draining Vencap of all of its assets is to stop him 
from making it judgment-proof tr- the detriment of plaintiffs and 
the shareholders of IIT. The assets of IIT transferred to Vencap 
are probably the only source of funds reasonably available to 
satisfy a judgment rendered herein. From the fact that Pistell 
cannot pay his taxes ( infra , ^|20) it is reasonable to conclude 
that he will not be able to pay any judgment. In addition, 
there is imminent danger that Pistell and others will continue to 
utilize for their personal benefit IIT's assets which were trans¬ 
ferred to Vencap. 

The Scheme 

6. The scheme of the defendants to defraud IIT and 
its shareholders of $3,000,000 is described in detail in the 
complaint and will be annotated herein with the testimony of 
Pistell and exhibits. 

I 

7. In essence, the defendants Pistell, Vcsco, Meissner,! 


(■ 
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LeBlanc and Graze, are charged with devising a scheme in 1972 for 
the purpose of wrongfully appropriating $3,000,000 belonging to 
IIT for the personal benefit of Pistell and others. Specifically, 
the complaint alleges that Pistell, with the aid and assistance 
of Havens, landless organized a shell corporation, Vencap, as a 
Bahamian corporation, and then pursuant to a "sham" transaction 
engineered by defendants, $3,000,000 was transferred from IIT 
to Vencap. 

8. Pistell was associated with the defendant Robert L. 
Vesco in early 1972 (p. 2195 of Transcript) and participated in 

a number of deals with Vesco (pp. 2196, 2220-2236 of Transcript). 

9. During the period of June, July and August of 1972, 
Pistell reached an agreement with Stanley Graze, a defendant 
herein and an associate of Vesco, that IIT or one of the other 
Vesco funds would invest $3,000,000 in Vencap (pp. 2257-2258 of 
Transcript). 

10. In May or June 1972, Pistell organized Vencap (p. 

41 of Deposition) and held it out as an investment company for a 
"select groxip of sophisticated investors". Pistell and Vencap 
published a three-page memorandum indicating the investment 
policy Vencap would follow and specifically described the first 
major investment it would make in the amount of $1,500,000 
(Exhibit E). This memorandum held out Vencap as an investment 
company - "The Company's purpose and philosophy are directed 
toward the sound investment of preferential capital utilizing 
management's contacts and experience in growth opportunities 
which, are designed to reflect both short and long term returns 
on investment" (p. 2 of Exhibit E). 

11. On or about September 29, 1972, Milton Meissner, 
one of the defendants herein, acting on behalf of IIT, entered 







xiiLu an «yiuuJiiunt With Fistell who was purporting to act on 
behalf of Vencap whereby IIT would purchase 30,000 shares of 
Redeemable Preference Stock in Vencap together with warrants to 
purchase an additional 30,000 shares of Redeemable Preference 
Stock (herein collectively "Vencap non-voting securities") 
(Exhibit F). 

12. As Pistell states in his testimony, this agreement 


jand the subsequent transfer of the $3,000,000 was based upon the 
three-page memorandum prepared by Murphy or Taylor, partners in 
Havens, Wandless: 

By Mr. Kushner*: 

"Q. Did you present him [GrazeJ with any 
written proposal? 


A. 


No. I think -- yes, we formed a com¬ 
pany, and I did send Mr. Graze a proposal 
or the outline of the company, my attorneys 


Q. Pardon me? 

A. My attorneys sent him an outline of the 
proposal (p. 2259 of Transcript). 


Q. Did you write this document. Exhibit 278 
[Exhibit E] ? 

A. No, I didn't write it. Probably Charlie 
Murphy or Mr. Taylor wrote it. 

MR. LIMAN: Can we have an identification as 
to who Charlie Murphy and Mr. 

Taylor are? 

They are attorneys with the firm 
of Havens, Wandless, Stitt & Tiegh 
[sic], attorneys on my behalf. 


THE WITNESS: 


Q. Did you provide any of the substance that 
went into the memorandum? 

A. Yes, I did (pp. 2259-2260 of Transcript). 


Iniunction^n^ 1 ^!! 3 ° f Pi, ? tc11 at thp - "earing on Preliminary 

Assist.™? r Dc P os J t *? n ms d °' lc by Robert Kushner, K*j. 

Aosioiani General Counsel of the SEC. 






as there anything else in writing you 

abmitted to Mr. Graze prior to the 

stual agreements? _ 
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think — I can't recall specifically, 
d" (p. 2263 of Transcript). 

ter the September 29, 1972 agreement was signed, 

1 

transferred tc Vencap began its circuitous route 

tsitory in Vencap. On October 6, 1972, American 

1 Trust of Morristown, New Jersey (herein "ANBT"), 

securities owned by IIT, was directed to transfer 

asignated for Vencap from an account at ANBT in 

Luxembourg for the account of IIT to Bahamas 

■c (Exhibit G) (herein "BOB") and on October 9, 

D00 was transferred from the ODB Luxembourg 

d the Vencap account at the same bank (Exhibit H). 

Lie IIT transferred $3,000,000 to Vencap, Pis- 

t in Vencap was minimal. 

first, Pistell stated that he invested $20- 

?encap voting stock: 

d you recall how much money you. . . 
aid for these shares? 

2 11 No. 1 on the start up of the 
arporation I put, in the original 
2 count, I believe $100,000, which a 
srtain amount, I believe, 20 to 25,000 
as left in against the subscription 
trice of the Company for start up costs 
. . (p. 2327 of Transcript). 

* * * 

dw much of that was for the purchase of 
Dur stock in Vencap and how much was for, 
or example, a loan from you to Vencap? 

xcuse me? 

as all this treated as share capital? 

ell as a contribution, you know, as far 
s that's concerned, yes. 

he amount you say is 20 to $25,000? 








mean whether it says we paid a 
share here, whatever it is, 
ust the amount of the payment — 
s because it starts a corporation 
are quite a few costs, as you 


om this amount you have mentioned 
o $25,000, did you ever invest 
r moneys in Vencap? 

rscnally? 
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& 


imagine I put a lot of money out 
gs at times, yes, to start the 
up. But as far as the actual 
rchase, it's exactly as it said 
ere. . . 

e balance be a loan from you to 
any? 

t start up, you know" (pp. 2328- 
Transcript) . 

statements made on April 13, 1973 at 
ary Injunction, Pistell had the transactio: 
neap enter into an agreement changing 
m a capital contribution to a loan from 
bit I). Moreover, approximately a year 
n, Pistell stated that the entire amount 


„ A, 


a list, Bob, of approximately a 
thousand dollars that I put in 
hen it started where I took those 
t of Vencap I had no personal 
account at that time in the United 
acause I had a tax lient [sic] 
me on everything, and I used the 
acount for my personal checkbook up 
Dint of a hundred thousand dollars 
a accountant had broken down" (pp. 

Df Deposition). 

asult, reflected on the Vencap balance 
red by its accountant, is that the total 
$4,000, $2,000 of which is attributable 


"V 




g of the members, as Incorporators, 
s held by order of the Directors of 

















18. From the first organization of Vencap, Pistell and 
Walter Blackman, the record owner of 50% of the voting stock of 
Vencap, with the aid of Havens, Wandless, have embarked on a 
concerted course of conduct to milk the assets of IIT for the 
personal benefit of Pistell and others that bears no relationship 
to the purposes outlined in the three-page memorandum. It is 
obvious that the funds were not segregated by the Pistell Group 
so that they were used solely for the purposes set for them in 
the three-page memorandum. 

19. As Pistell has testified (1116, supra ) , he has 
utilized Vencap as his "personal checkbook" to avoid a United 
States tax lien. 

20. Pistell has utilized Vencap, Intervent and Inter¬ 

capital to make personal loans of the IIT shareholder's funds to 
himself: r 

(a) In February 1973 Vencap arranged a 
loan by Handelskredit-Bank A.G., Zurich, 

Switzerland to Intercapital. In turn. Inter¬ 
capital loaned Pistell $590,000 to pay certain 
United States taxes owed by Pistell personally: 

"Q. Let me turn to the 590,000 dollar 

loan which Intercapital received from 
Handelskredit Bank; is that true? 

A. That is correct. 

Q. And that loan is at the risk of Vencap? 

A. That is correct, but it is collateralized 
by my stock in Flag-Redfern. 

* * * 

Q. Now, what did Intercapital do with the 
590,000 dollars, is it correct that you 
received it? 

A. I received it on a loan. Bob.* 


*"Bob" is Robert Kushncr, Esq. 



A. I paid most of it to the — I paid 

U.S. Tax Department and a few other ^ 

people" (pp. 222-224 of Deposition). 

(b) In December/ 1973/ Pistell instructed 
Blackman to act on behalf of Vencap to consent to 
Intervent loaning Pistell an additional $55,000 
(Exhibit K) ; 

(c) In addition to the loans described above, 
Vencap's accountants have provided a detailed 
analysis of the money given to Pistell (Exhibit 

L). Vencap has given Pistell, directly in cash, 
at least $356,460.62; 

(d) Beside the direct payment to Pistell, 
Pistell has utilized IIT's assets to pay his 
personal expenses, a few of which are detailed 
below: 


(i) 

Airplane Travel 

$16,558.01 

(ii) 

American Express 

15,420.65 

(iii) 

Limousine Service in 

New York 

12,309.50 

(iv) 

Metropolitan Club 

2,398.73 

(v) 

Sleepy Hollow Country 

Club 

2,170.34 

(vi) 

New York Telephone 

Company 

Total 

2,149.92 

$51,007.15 


21. In summary, the approximate amount of IIT's assets 
paid to Pistell personally or utilized to pay his expenses is 
$1,052,467. Pistell is spending money rightfully belonging to 
IIT's shareholders — and spending it as if the money were his 
to do with, as he wishes. 

22. Pistell, on May 21, 1973, more than seven months 
after Vencap received IIT's $3,000,000, had Vencap enter into 
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additional $5,000 in April, 1973 (p. 4 of Exhibit P) . In summary, 
in the first year, running from March 17, 1973 through March 17, 
1974, Blackman received more than one year's salary by May 22, 

1973. 

26. Pistell has also been generous to friends and 


acquaintances: 

"Q. Also for April 1973 there are disburse¬ 
ments for 2300 to Frank Lichtenburg, 

5,000 to Tony Hill? 

A. Right. 

Q. And $10,000 to S.E. Malouf? 

A. Right. 

Q. What were those for? 

A. The first $2300, Bob, was a boat chartered 
to go down and look at various sites that 
we were going to set up with a Hertz-U- 
Drive-It System with boats in construction 
[sic] with Outer Island Airline which Vencap 
would have owned entirely where you would 
have f1own in, we were going to buy or lease 
a group of boats and then bring them back 
for a week or a weekend, stopping at various 
spots after we sold the airline we decided 
not to go in the business. 

Q. Who is Mr. Lichtenburg? 

A. He is a boat captain that I have known for 
many years and--he is a boat charter 
capyain [sic]. 

Q. You will note there is an entry consulting 
fee next to the amount paid him? 

A. Yes, he knows the island as well as anyone 
else and was getting to help manage a very 
large boatel-hotel arrangement on one of 
the islands down there, Acquaville or what¬ 
ever they call it. 

Q. How about the item to Mr. Hill? 

A. Tony Hill paid us—we made a short-term loan 
to Tony Hill and he paid us back with ten 
percent interest so we should have a re-entry 
against that somewhere" (pp» 313-314 of 
Deposition). 

* * * 


A 








is that? 





A. J. Allen was a promoter that we had 
, met that was working on some financing 

for a company called Crystal Oil and Gas 
down in Texas. And we haven't seen him 
since. Basically — I don't know where he 
is. 

Q. What's his first name? _ 
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A. I believe it's Jerrold. 

Q. Are you positive that it's not John? 

MR. LANZOTTI: Jerome. 

A. I haven't the slightest idea. 

Q. Did he engage in any transactions with 
Vencap? 

A. No. 

He did introduce us to some people, and 
he did introduce us to the people with 
Crystal Oil Corporation. 

Q. And did he get paid for those services? 

A. He did try and — he did introduce me to 
some people in London. 

Q. Did he get paid for those services? 

A. He got a retainer, which we have a note 
that he owes us the money. 

Q. He got a retainer from whom? 

A. He got a retainer from — Was it — Who 
did he get the retainer from? 

MR. TAYLOR: I think it was from Vencap. 

A. Right, Vencap. 

Q. What amount? 

A. I think it's $10,000, of which We hold his 
personal note. 

Q. It wasn't a retainer; or was it a retainer? 

A. It was a loan, basically. We have his 
signed note for that loan." (pp. 94-96 
of Deposition) 

i 

We have been advised by the United States Attorney's 
office that Jerome Allen is a convicted felon awaiting sentencing., 
27. Pistcll's philanthropy has not been limited to 


I 





himself and his friends but also to companies that he or one of 
the defendants has or had an interest in: 

(a) In October-November, 1972, Pistell had — 4^A 

Vencap purchase approximately 158,100 shares of 

Lincoln AmericanCorporation at a cost of $650,878.44 
and, a year later, purchased another 7,500 shares 
at a cost of $21,139.36. Vencap has invested a 
total of $672,017.80 in Lincoln American(Exhibit Q). 
Pistell had been a director and Chairman of the 
Executive Committee of Lincoln AmericanCorporation; 

(b) In December 1972 Pistell loaned Out 
Island Airways approximately $600,000. It is 
believed that Charles E. Murphy, Jr., the first 
Secretary of Vencap, was a part owner of Out 
Island Airways and Havens, Wandless was counsel 
to the company from at least 1971; 

(c) In or about August 1973, Pistell had 
Vencap lend Intercapital $75,000. The agreement 
was signed by Pistell on behalf of Intercapital 
and by Blackman on behalf of Vencap. This money 
was, in turn, loaned to Conservative Capital, Ltd., 

a company also controlled by Pistell. As collateral. 
Conservative Capital gave Intercapital the right to 
purchase 75,000 shares of Chibex Ltd. stock, a 
company controlled by Conservative Capital (pp. 

227-234 of Deposition). Vencap has also loaned 
Chibex $80,000 (p. 239 of Deposition). Coinci¬ 
dentally, Pistell is an officer and director of 
Chibex CP- 7, 9 of Deposition). 

The Need for Immediate Relief 
28. On November 8, 1973, the SEC sent a letter to 







Pistell stating that the $3,000,000 transferred to Vencap from 
IIT was encompassed within a preliminary injunction filed in the 
United States District Court, Southern District of New York. The 
letter read: 

"Dear Mr. Pistell: — 48 A. 

"Enclosed is a copy of an injunction 
filed on November 8, 1973 in the United 
States District Court for the Southern 
District of New York. 

"We wish to inform you, if you have not 
already been so informed, that from October 
1972 onward, all monies paid by IIT and [sic] 
International Investment, or by IIT Manage¬ 
ment Company, S.A. on behalf of IIT, in Vencap 
Limited, fall within the terms of this injunc¬ 
tion and their transfer or disposition is 
enjoined. 

"We trust and expect that these monies, as 
well as any assets acquired with monies before 
you received notice of the court's injunction, 
are being kept intact, since you will be held 
responsible for them. 

"You are further advised that transfer or 
disposition of these monies, as well as any 
assets acquired with these monies before you 
receive notice of the court's injunction, may 
constitute a contempt of the court's injunc¬ 
tion, signed by Marvin Jacob" (pp. 258-259 of 
Deposition)." 

29. Even though Pistell has been on notice of a 

preliminary injunction designed to protect the assets of IIT, 

Pistell has continued to freely expend the $3,000,000 on the 

advice of his counsel, Havens, Wandless, that the injunction 

does not apply to Pistell or Vencap: 

"MR. TAYLOR: As Mr. Glavin has previously 

advised you, ^e do not agree and 
we have not—we have advised our 
client we do not agree with this 
position that he is subject to this 
injunction." (PP- 259-260 of 
Deposition) 

30. Further, there is a strong likelihood that the 
activities of Pistell will continue unabated, thereby further 
dissipating the assets of IIT transferred to Vencap. Numerous 






sworn statements by Pistell create this concern: 


"Q. What opportunities has he [Blackman] — 

brought to you? _ . 49A 

A. Numerous opportunities which — we are 
looking at a very — at the moment a — 
the growing of various crustaceans in the 
Caribbean through genetics, which looks 
like it could be a very substantial 
opportunity for us. (p. 33 of Deposition) 

* * * 

"Q. Are there any transactions that you propose 
to enter into for Vencap? 

A. We are looking at a number of transactions 
at the moment . . . (p. 148 of Deposition) 

Q. Are there any transactions which would call 
for investments by Vencap in an amount 
exceeding $150,000 which you are contemplating 
now? 

* * * 

"A. At the moment, Bob, I can't answer that 

question. We're rooking at maybe a dozen 
situations that could take anywheres from 
50,000 to a million dollars, you know" 

(pp. 148-149 of Deposition) 

Q. Now, is it likely that within the next month 
Vencap will enter into any transactions which 
will require it to invest more than $50,000? j 

A. Yes, Bob, that is a possibility. 

Q. I didn't ask for what was possible; I asked 
for what was -- if it was likely. 

% 

* * * 

"Q. Is it? j 

i 

A. I could say, in the next — j 

Next when. Bob? 

i 

Q. Month. 

! 

A. I would say, in the next month, it could 

easily have that much of a commitment. i 

For instance, if we're successful in 
the endeavors of our importation of Turkish 
it will have to give a letter of credit, sub 
stituted letter of credit which would be 
backed by firm orders. Do you follow me? 

But that's just a letter of credit. 


* 


! 







Q. Are there any other examples? - 50A 

A. If we are successful in Africa, we would 
have to put money up for the concession 
there" (pp. 151-152 of Deposition). 

31. Additionally, within the last two months Pistell 

has had $706,000 of Vencap transferred out of this country: 

"Q. This cash of $706,000 is now available? 

A. That is correct. 

Q. VThere is that, by the way? 

A. I believe it's in a CD. 

Q. Where? 

A. I will have to check and find out. 

Q. You don't know which bank? 

A. Bank of Commerce. 

Q. In New York? 

A. Right. 

April 30th. 

Q. In whose name is it? 

A. Vencap — No, Intervent, excuse me. 

Q. Intervent? 

A. Right. 

Q. And how many days is that certificate of 
deposit? 

A. I don't know, Bob. I will check that. 

(pp. 153-154 of Deposition) 


"Q. And the proceeds of that loan actually are 

in the Bank of Commerce in New York presently; 
is that correct? 

A. They were in commercial paper as of the last 
time I looked. 

THE WITNESS: Is that correct? 

MR. TAYLOR: They are now in CD in Canada. 

Q. At the Bank of Commerce? 
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THE WITNESS: Montreal. 

Q. Yesterday when you said Bank of Commerce 
you were mistaken? 

MR. TAYLOR: As of the 30 it was correct. 

A. After that it went to the Royal Bank in a 
CD. 

Q. Where are they, presently? 

A. At the Royal Bank of Montreal in a CD. 

Q. The Royal Bank of Montreal, what branch? 

A. Royal bank of Canada. 

* * * 

Q. When did you place that certificate of 
deposit? 

MR. TAYLOR: Within the last—it was 
after the 30th. It must 
have been about the 2nd or 
3rd." (pp. 216-217 of 
Deposition) 

32. From the foregoing, it is evident that Pistell, who 
controls Vencap, has plans for spending within the next month 
substantial amounts of the IIT cash transferred to Vencap. The 
only possible manner by which the defendants might be prevented 
from continuing to dissipate the assets of IIT transferred to 
Vencap is the granting of this temporary restraining order and, 
after a hearing, the granting of a preliminary injunction ana the 
appointment of a temporary receiver. 

33. Plaintiffs seek a Temporary Restraining Order and 
Preliminary Injunction because of the concern that any delay will 
give the Pistell Group the time to further dissipate IIT's monies 
transferred to Vencap. Plaintiffs also believe that such dissipa¬ 
tion of assets is occurring at the present time. . Time is of the 
essence and pla: >tiffs will be irreparably injured until the 
misconduct of defendants is immediately restrained. 

34. The bond required by Rule 65(c), F.R.C.P. should 


1 






M. ^ 

be in an,amount no greater than $4,000, the total common stock 
equity of Piste.ll and Blackman. All the substantial assets of 
Vencap are assets purchased with the $3,000,000 IIT transferred 
to Vencap. Pistell, Blackman and the other defendants have no 
significant economic interests in the IIT assets which remain in 
Vencap. Plaintiffs are court appointed liquidators and a large 
bond would be costly, thus reducing the eventual recovery by 
IIT's shareholders who are the victims of the IOS debacle. 

35. No previous application has been made for the 
relief sought herein or for any similar relief. 


WHEREFORE, deponent respectfully requests that plain¬ 
tiffs' motion be granted and a temporary restraining order be 
entered pending determination by the Court of plaintiffs' notice 
for a preliminary injunction or until further order of this 


Court, and for such other and further relief as to this Court 


seems just and proper. 


/ \ 


Eugene R. Anderson 

/ 

./ 


Sworn to before me this 

day of June, 1974. 

/ 

i y 



Notary Public 


UON Q. KFLLNt'R 
h'OT/.RYf“Ui:LlC, SIAtt r,;E,y YORK 
Ko. 3M5J6/67 
Qus'ified In fifiv York County 
Veim Expites March 30,1975 
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Exhibits to Affidavit of 

EUGENE R. ANDERSON 

in Support of Order to 
Show Cause 











TUe First" General 'Meeting of the members, as Incorporators, 
of the above-named Company was held by order of the Directors of 
the said Company at Building No. 109, Boy Street, Nassau, Bahamas 
on the 4th day of July, A.D., 1972 at 3.00 o'clock in the after- 

noon. 

All of the Incorporators vrere present, namely:- 
*.;• Anthony Nomikos Klonaris, 

Jeremy Carson James Waddell, 

Evelyn Priscilla Bradley,. . 

Joan Lynn Thompson, and 
Mavis Edna Seymour. 

On motion, Mr. Anthony Nomikos Klonaris took the Chair and. 

Mr. Jeremy Carson James Waddell acted as Secretary of the meeting. 

The Chairman informed the meeting that the Company had been 
incorporated earlier that day and he presented the Certificate Os. 
Incorporation together with certified copies of the iiemorondum and 

Articles of Association. 

Cn motion duly made and seconded, Messrs. Richard C. Pistell, 
Ernest P.hymond Lawson, Charles Murphy and Jeremy Corson Jar.es Uoddall 
were elected Directors of the Company for the ensuing year. 

On motion duly made and seconded, Mr. Richard C. Prstell was 
elected President and Treasurer of the Company for the ensuing year. 

On motion duly to de and seconded, Mr. Ernest Raymond Lawson was 
elected Vice-President and Assistant Secretary of the Company for tr.a 
ensuing year. . ' , 

On motion duly made and seconded, Mr. Charles Murphy was elected 
. • 

Secretary- of the Company for the ensuing year. 

. on motion duly made and seconded. Hr. Jeremy Carson James Uaccali 

was elected Assistant Secretary or the Company for ths ensuing 

On motion duly made end seconded, it was resolved the: the rear 

as the Common Seal ot tr.c 


RlKQaVBy 
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Registered Office of the Company be cituate in Building Mo. 309 
on the North side of Bay Street in the City of Nassau, and that the 
necessary sign be displayed outside of the said Building. 

* Q n notion duly made and seconded, it was resolved that an 
Assistant Secretary be instructed to notify the Registrar General 
of the situation of the Registered Office and to have the same 

advertised in the Official Newspaper. 

The Assistant Secretary presented a form of share certificate 
.to the meeting,, ..and* on motion duly made and seconded, the some was 
approved and it was resolved that the Directors be authorised to 
issue the shares in accordance with the provisions of the Articles 

of Association ofthe Company. 

On motion duly made and seconded, it was resolved that an 

Assistant Secretory be instructed to file the Annual Statement 
required by Section 23 ofThe Companies Act with the Registrar 

General. 

On motion, the meeting adjourned. 

Chairman. 

Assistant Secretary. : ‘* . 











0 


o 


I • • 
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vjkcap li:!t:"d 


The Firot General Meeting of the members, go Incorporators, 
of the above-united Company will be held at Building No. 309, 

Bay Street, Nassau, Bahamao on the 4th day of July, A.D., 1972 
ct 3.00 o'clock in the afternoon. 

Dated the 4th day of July, A.D., 1972. 


director 


Director 


director 


Director 
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Reg. Ho. 19,057/72 KasBau, Bahr.isac. 

*4th July, 1972. 


The Registrar General, 
Nassau. 


Sir, 

Pursuant to the provisions of Section 33 of The 
Comoanies Act X have the honour to inforni you that the 
Registered Office of VENCAP LIMITED is situate in Building 
No. 309 on the North side of Bay Street in the City of 
Nassau. 

m • • 

Yours obediently, 


Assistant Secretary, 
VENCAP LL’TITED. 
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NOTICE 

• 

Pursuant to the provisions of Section 33 of 
The Companies Act, notice io hereby given 
that the Regiotered Office of VENCAP LIMITED 
io situate in Building No. 309 on tho North aide 
of Boy Street in the City of Nassau, Bahamas. 

CARSON, LAWSON & CO., 
Attorneys for the above-named Company 
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topY OF REGISTER SHOWING THE NAMES. ADDRESSES AND OCCUPATIONS 
.. __ __ OF DIRECTORS OR MANAGERS ... ... ... . - - • 


Richard Ch Piscell, Eaaaau,' Bahama*, Executive; President, Treasurer 
add Director, 

Emeot Raymond Lawson, Nccsnu, Bahamas, Attomey-at-Law; Vicc- 
Prooident, Asnistant Secretary and Director, 

Charles Hirphy, 99 Pari; Avenue, New York, U.S.A., Executive; 
Secretory and Director, and 

Jeremy Carson James Waddell, Nassau, Bahamas, Solicitor; Assistant 
Secretary and Director. 



Assistant Secretary. 


NB.-Thit rt»«ment must be »"<*■^ ^ time to Ume .» *e> oeoo. 

Cheocr. to director, or nr«n»e^ *" 







T 


19,057/72 

No.. 


BAHAMA ISLANDS, 

3 ’ NEW PROVIDENCE 


./.v;. 62 A. 


* •’» ’ * • . . *. • * •. • 


.» •. . • !*. , '» • ; . • • , . . . • . • . • . 

. \ * • * ■* * , ' • 

J, ' . SYLVIA ANITA BONABY, Deputy,..... .**’***’ 

Jy General for the Baheme Islands, do hereby certify that a Memorandum of 


Association of 


■ < y #> .._VENCAP LIMITED.. 




,p■ ...C.. 'has thic day been registered in my office under the 

’ w V .* * * . • i . . . ^ * * # . . 

■/ ’ •, • , • • • • • 

'■. A. provisions oi The Companiw Act (Ch. 184) .... 

■/nf-L • • - an • 

•3--'hereby the said" Parties have become Mid unincorporated Company under the 

; . . '» . 

. VENCAP LIMITED .*... 

• „ ; name and stylo of ..... 

***' •'.’* • 1 •.. . . . > • T 

• ‘ r * . . • • • 

W; • ' /• And I further certify that the Liability of the said Company is Limited 

- " ' ' • ’ * 4 th ‘ f 

v; V Given under my hand at the City of Nassau the. <*Y oi 


i • * * 


Jp. 1 .?;.A.D., 19 72. , 

. • /y 


! -v-A... •• . . • .. 




: / i 


,V': ; v/T' :V■ \ : yi ■ - Deputy. 




’VI i-..» * 
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CORPORATE RESOLUTIONS 


i *. * 


13 A NIC OF COMMERCE 

new vome. 


m err? -rrr: 


SICILY 


exhibit n 




• CORPORA'!]* RESOLUTIONS - 64A 

I, as Scrietary of IntCrVCIlt , Inc . ... .. . 

n cm poi almti duly ami • <iMnu; under I In* laws of the Stale of Delaware > 

having its piinci|»ai oflire at l'} I.OTTtl Oily , NflSSfUl > DchoinflS . . . 

hereby certify to the HANK OF COMMKl’CK tl.at a mcetyig of the lUianl of Directors of saiil 
corporation was duly called and held on the 14t_ll <lay nf MovCiiiher If 1 73 • 

that at said meetinj; a quorum was present and voting throughout, and that the following resolutions 
on motion duly made and seconded .vrre unanimously adopted and are now in full force and effect: 

"RESOLVED, that the HANK OF COMMERCE (hereinafter icfeiied i*> as the "Hank”) 

' he and hereby is designated as a depositary of this corporation and that the ollieers and agents 
of this corpniatinn lie and heicby are. and each of them hereby is, authorized to deposit any of 
the funds of this cot poratiun in saiil Rank cither at its main office or any of its bl anches. 

RESOLVED, that until the further order of this Roard of Directors, any funds of this 
corporation deposited in saiil Rank be subject to withdrawal or charge at any time from time 
to time upon checks, notes, drafts, hills of exchange, acceptances, undertakings, or other 
instruments or orders for the payment of money when made, signed, drawn, accepted or en¬ 
dorsed on behalf of this corporation, by any. OHC .-. of the following: 


(Insert "one” or 


NAME 

Richard C. Pistell 


TITLE 

President & Treasurer 


David G- Taylor 


Secretary 


RESOLVED, that the Bank is hereby authorized to pay any sveh instrument or make any 
such charge and also to receive the same from the payee or any other holder without inquiry 
as to the circumstances of issue or the disposition of the proceeds even if drawn to the indi¬ 
vidual order of any signing person, or payable to said Rank or others for his account, or 
tendered in payment of his individual obligation, and whether drawn against an account 
in the name of this corporation or in the name of any officer or agent of this corporation 
as such. 

RESOLVED, that any .One .of the ftUowing: 

I Insert "one" or "two") 

NAME TITLE 

# 

Richard. C. PisLell _ President & Treasurer 

David G. Taylor Secretary 


i 


are hcicby authorize! *»n behalf of this corporation: 

1. To hut inw nmiu y and In obtain credit fm this roi pnratinn finin the Rank im any terms 
and to make and ib liver mlrs. diafls. acceptances, insli inncnls nf guaranty, agreements and 

• any other obligations of Ous eoipoiatinn therefor in form satisfactory to the Rank. 

2. To pledge or assign and deliver, as senility for any money bnitnued or eirdit obtained, 
stinks, bonds, lulls h linkable, anoiinls, lieu (gages, merchandise. billsnf •lading, watehnusi* 
lei'eipts, instil am a- p*,|ii ie i, eerlifuates, and any oilier pinpeite held by n» belonging to Ibis 
i nrpoi at ion with full authoiity to endaise, assign or guaiantie the same in the name of this 

till |IOI Utllitl. 









iUithrnily to rU'I'M' Hu' : :mu* iti the name of I'mm mi (i.nation, 

w :tl.«l> uv fio.u til.- Hank an.I rive n for. or l« anthnri/e (In- Hank to deliver 

t „ ni in..i<- .1. .m .*. •! |-i ... all or any "K and sccUiilics "I other 

|>io|ii'ily lie lit l>y it, whelhci held as collateral security .<r for • afekeepiiu: »>r fo1 ' ot il£ r .• 

purpose. • 

6. To authorize an.l request the Hank to pin chase or sc|l for account of the corporation 
stocks, bonds and other securities, and 

C. To execute and deliver all instruments required by the Hank in connection with any 
of the forepoinp matters and aflix Ihcicto the seal of this cm poration. 

RESOLVED, that the Secretary or any other miner of this cni poration be, and hereby 
' is authorized to certify to the Hank the names of the piesent officers of this corporation and 
other persons authorized to sign for it and the offices i espcctivcly held by them, top-ether with 
specimens of their signatures, and in case of any chanpe of any holder of any such office or 
holders of any such offices, the fact of such change and the names of any new officers and 

the offices respectively held by them, together with specimens of their sipnatuics; and the 

Hank be and hereby is, authorized to honor any instrument signed by any new officer or 
officers in respect of whom it has received any such certificate or ceitificatcs. with the same 
force and ofTect as if said officer or said officers were named in the foregoing resolutions in 
the place of any person or persons with the same title or titles. 

RESOI.VED, that the Hank he promptly notified in writing by the Secretary or any 
officer of this corporation of any chance in these resolutions and that until it has actua > 
received such notice in writinc it is authorized to act in pursuance of these resolutions, and 
that until it has actually so received such notice it shall he indemnified and saved harmless 
from any loss sulTerod or liability incurred bv it in continuinp lo act in pursuance of these 
resolutions, even thoup-h these resolutions may have been chanced,” 

I FURTHER CERTIFY that there is no provision in the Charter or Hy-Laws of the said 

corporation limitinp the power of the Hoard of Directors to pass the forepoinp resolutions, and that 

the same are in conformity with the provisions of said Charter and By-Laws. 

I FURTHER CERTIFY that the present officers of said corporation and the offices respectively 
held by them are as follows: 
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NAME 


TITLE 


RESIDENCE ADDRESS 


Richard C. Piste 11 President u Treasurer 


T.yford Cay, Nassau, 
Bahamas 


David G. Taylor 


Secretary 


232 E. 53red Street 
New York, N.Y. 10022 


Philip H. Gitlen 


Assistant Secretary 


310.West End Avenue 
Nev; York, N.Y. 10023 


IN WITNESS WHEREOF, I have hereunto set my hand ns Secretary of said cot poration 
and affixed the corporate seal this 10 th day of November .10/ 


. 


SrnMMy^r lh«* . ..It** 


(COIirORATK SKA!*) 


(Snd . ) Philip 11. TGitlV 


OlV.tr Officer 


Assistant Secretary 


•NOTE: In case the Secirta.y nr oilier .ecordinp officer.is aulhmizrd to sign checks notes, etc., 
by the above solution, this jr.tilhal.. :«l>° be sipned by a second oll.cer of the 


cot pm atom. 








MINUTES OF THE FIRST MEETING 


THE BOARD OF DIRECTORS 
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tntpRVENT. INC. 

— ‘ The First Meeting of the Board of Director of Into 
Inc. (the "Company") was held on November lft, 1973 at 10:00 in the 
forenoon, at the offices of Havens, '-landless, Stitt & Tishe, 99 
Park Avenue, New York, New York 10016. The solo director, Richard 
C. Pistell, was present. David G. Taylor, counsel to the Company, 

and Secretary, was present by invitation. 

„ ■ • ,„,i u.- t-^e election cf Mr. Pis^w^i 
The meeting ’..'as or to «n*~c~ b y 

as Chairman and Mr. Taylor as Secretary of the meeting. 

Waiver of Notice 

The Chairman directed that a Consent and Waiver of Notice 

of Meeting be filed with the minutes. 

Approval of Incorporator's Stat ement 

The Statement of the Sole Incorporator of Intervent, Inc. 

dated November 14, 1973 was presented and read by the Secretary. 

On motion duly made and carried, it was unanimously 

PFS01VED. that the Statement of 'the Sole 
• Incorporator, dated December 14, 1973 which has 
boon*presented and road to this mcetingbcand 
hereby is in all respects approved, and th..t all 
action of ovovv nature shown thereby to have been 
taken and authorised he and hereby is in all 
respects approved, ratified, and con~irr.ee.. 




v»i vn* ry.—v: »-* 
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The Chairman then presented a proposed form of By-Laws 


which had been prepared by Mr. Taylor and on motion duly made 
and carried, it was unanimously 


RESOLVED, 
meeting be and 
the By-Laws of 
ordered incorpo 


that the By-Laws presented at this 
thev hereby are adopted as and for 
this Company and that the same arc 
rated in the Company's minute book. 


Election of Officers 

The meeting then proceeded to the election of offreers 
of the Company, each to hold office until his successor shall 


have been appointed and shall have qualified or as otherwise 
provided*in the By-Laws. 

Nomonaticns having been made, the following persons 
were unanimously elected: 


Richard C. Pistell 
David G. Taylor 
Philip II. Gitlen 


president - Treasurer 
Secretary 

Assistant Secretary 


Seal 


The Secretary then submitted to the meeting a seal pro¬ 
posed to be used as the corporate seal of the Company. On motion 

duly made and carried, it was unanimously # 

RESOLVED, that the form of seal submitted to 
this meeting be, and it hereby is, adopted as the 
corporate seal of the Company and theft an impression 
of said seal be made in the margin of these Minutes. 










-j *"» * 



! 





The Secretory then presented to the meeting a form of 
stock certificate for the common stock of the Company, ns veil 
as the share and transfer book of the Company. On motion ouly 


made and carried, it was unanimously 

RESOLVED that the form of stock certificate 
and the share and transfer book which have been 
presented to this meeting be and hereby ore adopted 
as the certificate to represent the. common stock 
of the Company and as the share and transfer book . 
of the Company, and that a specimen of the stock 
certificate be annexed to the minutes of this meeting 
as Exhibit A. 


Bank Account 

' The' Chairman then reported that it would be desirable 
co open a bank account on behalf of the Company with the Bank 
of Commerce, and on motion duly made and cairicd, the rcsoi.Ui_iov 
appearing on the form annexed to thece minutes were unanimously 

adopted. • 

Fiscal Year 

The Chairman then proposed as provided for in the By-La 

the Board of Directors establish a fiscal year for the Company. 

On motion duly made and carried, it was unanimously 

RESOLVED ,that the Company establish a fiscal year 
beginning on August 1 and ending on July 31 for the 
keeping’of books of record for the Company 



- 3 - ' 
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The Chairman announced Chat he had received an offer 
from Ven-Cap, Ltd. to purchase all of the Authorized stock of 
the Company at a price of $200 per share, or the aggregate of 
$ 200 , 000 . ' . 

On motion duly made and carried, it was unanimously 

RESOLVED, that the Company accepted the offer 
of Ven-Cap, Ltd. to purchase 1,000 shares of the 
Company's common stock without par value, at the 
price of $200 per share. 

4 

Purchase of Interest in Oil and Gas T.eases 

The Chairman then stated that he felt it was in the 
best interest of the Company to purchase a 427» interest in ccr- 

4 

tain oil and gas leases from Flag-Redfern Oil Company ("Flag-Redfcrn"), 
which were acquired by Flag-Rcdfcrn pursuant to an agreement with 

Mr. David Bintliff dated October 12, 1973. Upon motion duly made 

• • • . 

and carried, it was unanimously 

*. RESOLVED, that the Company shall purchase by 

, way of assignment, from Flag-Redfern Oil Company 
("Flag-Redfern") , a 427 n interest in certain oil 
and gas leases acquired by Flag-Redfern from David 
Bintliff pursuant to an agreement dated October 12, 

1973, at the aggregate price of approximately 
$875,000 plus accrued interest from October 12, 

1973 to the date of the closing; and 

FURTHER RESOLVED, that the Secretary of the 
Company, David G. Taylor, Esq., be and he hereby 
in authorized and directed, in the name and on 
. behalf of this Company, to execute and deliver 

to Flag-Redfern and/or its bank one or more checks 
in the aggregate amount of the purchase price for * 

such 427. interest together with such agreements, 





receipts and closin'.' documents which shall, con-: 
tain such terns and provisions ana be in such, 
form, as Mr. Taylor shall approve, his execution 
thereof to be conclusive evidence ot such approval 
and the authorization thereof; and *70A 

FURTHER RESOLVED, that E. VJ. Sampson, Jr., 
be and he hereby is elected an Assistant Secretary 
of the Company and is authorized to authenticate 
and execute the foregoing documents on behalf of 
the Company; and 

FURTHER RESOLVED, that Davi 1 G. Taylor,.Secretary 
of the Company, be, and he hereby is, authorized and 
empowered in the name and on behalf of this Company 
to take all such action as he may consider necessary 
and appropriate in order to carry out the foregoing 
resolutions. 

Loan from Interc am* tal, h«V«_ 

The Chairman reported that he had arranged for a loan 

to the Company from Intercapital, N.V. so as to provide the 
necessary capital to finance the acquisition of the oil and gas 
leases .which w.ere previously authorized. Upon motion duly made 

and carried, it was unanimously 

RESOLVED, that the Company borrow from 
Intercapital, N.V. the amount of $700,0C0 and 
the officers of the Company arc hereby author¬ 
ized and directed to issue the Company’s 
promissory note in the principal amount of 
the loan on such terms as arc set forth in 
the form of promissory note attached hereto 
as an exhibit. 

The Chairman also stated that Ven-Cap, Ltd. has agreed, 
in consideration of the granting of the aforementioned loan to 
the Company, to pledge the shares of the Company which it has 
acquired as security for the repayment of the loan. 
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Nolkc 11- I.ov/c.i .j.oi.lcil by Ibis ilo.uM. nt <„* hro..ml s»c<-|.m:i. They « defined in tiew Yelk 

AMldo 0. Join... 5-1S02A llwnwgl* S-14M. v,bi<, u P »nl, |.«... .1.. d ■"> 

oilier or different form of power of attorney desired by the put lies concerned. 

^(11 / Utlt Of' clMlCS'C tprcdflllS, which ore intended to constitute a GENERAL ROl’.LR 
OF ATTORNEY pursuant to Article 5, Title IS o( the Few York General Obligations Law: 

That l Richard C. Pictell, 812 Fifth Avenue, New York, Mew York, 

^ (m'.crt Diint and tddreit of pfincipJ) , 

J , . Charles E Murohy, Jr., 99 Park Avenue,' New York, New 

do herejy appoin ^ ^ ^ t . . c .,u «„t».r<r ih»none v . 

York OR David G. Taylor, 99 Pa:v: nvenue, New York, New - - • r 


my attorncy(s)-in-fact TO ACT 

this bUnk u j„ , vC , r- r v.«; Vn". %:&:*■ 

nltce and stead in any way which I myself could do, if I were personal. 7 
resent "--ith respect to the following matters as each'of them is denned in r l ltle IS of Artie .e 5 ot .t.e 
New York General Obligations Law to the extent that 1 am permitted by law to act through an .gent. 

|Str.»e oil Mil imlifcl in «»>« o;.r>^in .ny enr or r J" " f . l . h ' NlYA'.Vc! 11-Til lulomAl^cil'ly c« "slA'itc »•» cier.ir.ntun aJ,» ot 
tutburily. Such climin.-.tion of »ny one or more ot »ub.iv»»»cM -o V‘*l. • 

(L).J 

To strike oul cny subdivision tbc principal must draw a line through 
the text of that subdivision AND write Ids initials in the uox opposite. 

(A) real estate transactions; l J 

(B) chattel and goods transactions; [ 1 

(C) bond, share and commodity transactions; l ] 

(P) hanking transactions; 11 

(E) business operating transactions; [ 1 

(F) insurance transactions; l 1 

. (G) estate transactions; l 1 • • 

(If) claims and litigation; l 1 

(J) personal relationships and affairs; l 1 

(J) benefits from military service; l 1 

(K) records, reports and statements; . I 1 

(L) all other matters; ' l 1 


sm rr p, ~ x ncszzrsiHSXZZil CSTC- 'dan.Sl'i- raa 
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pcs, ions thorn my^ °' '" °' "" /< ’"S ,,, '"2 ‘» «»* 

aSSS^'&waa 

notice or knowledge of such revocation sh*li lr Jr CCtn ° ? s , .°. i(;c/ ' i’ r,n y witless and until actual 

r„ i ■ ° *ucn re\ oiation .shah have been icceiveo hv such third mrlv and I for 


-2lll C/HilllC5£> (l.ill{jCICOf, / /javc hereunto signed my name and affixed my seal this... 
day of .October.•_. . 1 ———.- 

. 


(Signature of l*r 1 nci 1 ■»!) 

Richard C. Pistell 


.(Seal) 


STATE OF Ml-W YORK 
COUNTY OF NSW YORK 
On the • ^ th 


1ss.: 


day of 


October, 


19 71 before me personally came 


Richard C. Pistell 


,p ;,1C known, and known to me to he the individual 
instrument, and he acknowledged to me that lie 


described in, and who executed the foregoing 
executed the same. / 

,\ , V' 

/ ) '/ r»‘o?oTjivH. incut' 

) O ‘ f. Krt'ar/ I’if ' r • Su!* f>i K'* Y vt 
X io. 4 1 -1 •„• ijC**’* Oii«cn> Cv.'f.’.J 
• C*f1. r -! i t *' -.v VvV C'- 

i'* lf‘< M3'cb 30, 1'73 
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Hi N-CAP LIMITED 


ICHARD C. PI^TKLL 
Ckmrr.** tf >*• B°*'* 
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p. O.DOX N-4G4G • NASSAU, BAHAMAS 


TCtC^MONC 2 13 8 1 


•The within Memorandum is submitted in connection with the private 
■ SacScnt if securities referred to herein and say not oe reproduced 
or used in whole or in part for any other purpose, 
or 

TO:" International Capital-Investments (Sterling) Limited 

5 Grafton Street, • . . 

J/Dndon Y/.l. . 

0 * ' • 

’ /attention: Mr. Stan ley Graze . * 

Private placement of Preferential Shares 
of Ven-Cap Limited, 30,000 Redeemable 
Preference Shares of US.?1CQ each plus 
three year warrants to purchase a further . 

30.000 o r such shares. _— . 

Ven-cap Limited ("the Company") is a non-resident Bahamian 
company formed under The Companies Act of the Tahamas and designated 
as such in accordance with Section 41(2) of the Exchange Control 
regulations of the Bahamas.' Exchange Control permission for thr 
incorporation of the Company and the issuance of shares under 
Regulation 8 has been obtained from the Bahamian Monetary Authority. 

The Company was initially formed of a nominal capital, of 
US$5,000 with ordinary common shares of US$1 par being j.sss.ed the 
A total of 5,000 such shares are authorized and outstanding. The 
primary purpose for organizing the Company was to afford a vehicle 
• for knowledgeable investors of a limited number to participate 
through ’preferential capital investment’ in a sophisticated 
. investment program with respect to growth opportunities throughout 
' the world.. Management (see this topic bclow).cffcrs a broad 

international and financial experience in vendmre capital progr^. 






rb o Company's purpose end philosophy arc directed toward the sound 
investment of preferential capital utilising management's contacts ' 
and experience in growth opportunities which are designed to reflect 
both short and long tern returns on investment. - 

The principal stockholders of the Company are:- 
toaury do'lUoncourt, on internationally known Investment Banker and 
Counsellor^ resident in Paris and Richard C. Kstell, another 
internationally known Investor, Financial Consultant and Manager 
whose broad experience includes airline financing. 

In addition, the Company is currently negotiating for the 
acquisition of an equity and debt position in a leading Caribbean air 
carrier with routes into Miami and other ports in Florida. Such 
an air carrier, whose name cannot at this juncture be disclosed 
pending conclusion of negotiations, is on the verge of in reducing *' 
Jot service to certain of its domestic and foreign routes. But, 
significantly, even in the absence of jet service with which it 
Bust compete with such international carriers as Pan .to and 
Eastern, such carrier has earned in excess',of.5350,000 in the past 
six months commencing March of 1972. The Company is contemplating 
an investment consisting of debt and equity of up to 51,500,000 
which it believes will significantly contribute to the strengthening 
of operations and earnings of the air carrier and offers real 
. prospects for early and substantial return on the Company's . 

•investment. This is just one of the several outstanding prospects 

which the Company* is contemplating and which, thr-igh the 
of the'initial preferential capital investment of assets acquired 
' therewith, will enable the Company to establish a broad investment 
base designed to offer, as noted above, short and long term returns 
which will inure primarily to the benefit of the preferential capital 
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ro. The Company 'proposes to offer on;a very lifted basis an 
aecrocio initially of $3,000,000 in 'preferred shares; The eapital 
-feELioed-Trofl-sueh-offerinz is what is herein referred to as the 


•preferential eapital investment'. The preferential richts attributable 
to such shares are set forth in a resolution of the Company dated 
31st August, 1972, a copy of which is annexed hereto. ^In outline, 

T 5 iev 6 r 7 ‘sueh r prefer'^ntial shares will have’dividend entitlement 

of 6 per cent payable as and when declared by the Board of Directors 
at the end of each fiscal year to the extent earning'are available 
therefor plus an additional dividend of up to one-third of the 
residual earnings, i.e., the net earnings after all expenses 
and taxes and the payment of the initial 6 per cent di/idend. 

•in addition, subscribers to the preferred shares will receive 
' warrants entitling them to subscribe for a'period of three years 
on a pro rata basis to an additional $3,000,000 in preferred 
■ shares of the same class and preference as the initial subscription 
and at the same price notwithstanding that the book value or 
earnings of the Company at the time of the exercise of such 

' warrants might otherwise require a higher price. 

Inasmuch as this limited offering is being made to. a seleot 
group of sophisticated investors it is perhaps unnecessary to 
point out that notwithstanding the solid management experience 
and background which the Company offers at this early stage in its 
development any investment must be viewed as speculative. The 
Company is aware that .. investment of the type herein offered 
is not for the ordinary investor but for the investor who recognises 

I * • 

that risk deserves a high return. • • 
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Vencap Limited 
p. 0. Box 4645 
Nassau, Bahamas 


Centlemen: 

This will confirm our agreement as follows:- 

(1) We hereby agree to subscribe to 30,000 Redeemable 
Preference Shares of par value U.S.$100 each (the "Shares") of Vencap 
Limited (the "Company") and to acquire warrants to acquire an additional 
30 000 Shares at any time during a three year period commencing on the 
date of the closing hereunder (the "Warrant"), all for an aggregate 
purchase price of U.S.$3,000,000 (the "Purchase Price"). 

(2) The acquisition of the Shares and the W’arrants shall 

take place on October 6 , 1972 or such other date as shall be agreed 

upon (the "Closing"). 

(3) You hereby represent and warrant to us that: 

(a) the Company is a company duly organized 
validly existing and in good standing under 

. the laws of the Commonwealth of the Bahamas 

Islands with full power and authority to carry 
on its business and own its property in the 
’ manner in which such business is carried on and 

C uch property is owned; there are no subsidiaries 
of the Company on the date hereof; 

(b) the capital of the Company is U.S.$3,010,000 

divided into 10,000 Ordinary Shares of U.S.$1.00 
each and. 30,000 Redeemable Preference Shares of 
U.S.$100 each, of which 5,000 Ordinary Shares and 
30,000 Redeemable Preference Shares will be out¬ 
standing after giving effect to the provisions of 
this Agreement; ■ • _■ . 

(c) the Company and the Shareholders thereof have 
taken all necessary and appropriate action to 






Vencap, Ltd 
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authorize- this Agreement and to perform its 
obligations hereunder and this Agreement, 
the Warrant and the Shares each constitute 
a valid and binding obligation of the 
Company; ' • . . 

(d) the shareholders of the Company have adopted 
resolutions substantially in the form annexed 
hereto as Exhibit A establishing the rights of 
the holders of Redeemable Preference Shares; 

(e) as of the Closing the Shareholders of the 
Company shall have adopted resolutions authorizing 
the Company to execute and deliver a Warrant, 
substantially in the form annexed hereto as Exhibit 

. B and such Warrant shall constitute the valid 

and binding obligation of the Company, and its 
• . shareholders to make any necessary increases 

• in the capitalization of the Company and to issue 
the requisite shares upon exercise of the Warrant. 

(4) At the Closing, we shall deliver the Purchase Price 
to you against delivery by you to us of (a) certificates 
representing the Shares, registered in our name or that of 
our nominee, (b) the Warrant, (c) a certificate of the 

President of the Company together with the Secretary of the 
Company to the effect that the representation and warranties 
contained in paragraph 3 of this Agreement are true and 
correct as of the Closing, as if made at the Closing, and 
(d) copies of the resolutions referred to in paragraph 
3 (d) and 3 (e) of this Agreement, certified by the Secretary 
of the Company. * 

If the foregoing is in accordance with our under¬ 
standing, kindly countersign the enclosed copy of this 
letter at which time a binding agreement shall exist between 
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October 9 , '-'-9 T?- 


•B3h2—‘ s Cc.-c-.vnvre '.lth Bank Limited 
Chariotts Hn ;.-:e 
Masuau, Bahn.v.as 

Centlcr.ofi: 

* . • ,^♦ -.<-1 +-r 'in'.’ f" r, o r i'. the funds 

\ou are hereoy ins. uc-td to Pw ^ . * 

held at your bank for the a.uount of ^ “ ".cccunt 

•rr-i- -a In .'-national investor, uu..^, oo x,-*~ 

*u»»ep Limited at your bank, the sum 0. b.S. 

S3,000.000. 

Very truly yours. 


I.LT. Hanaterae.-t Company, 3 . A . 

on behalf of !-• t; *• ! ^ 
International Investment Trust 

... (Ill 0 fcui 


.1-1. ._if r Yl v-1-— 
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May 


1973 


Mr. Richard C. Pistcll 
Lytord Cay Club 
Nassau, Bahamas 

Dear Mr. Pistell: 

This letter will serveJ^f 0 $150*000 which was 
ment with respect to the J organiza- 

S« corap any* 

1 . The Company wiU P^^to^hic^yiu^cre por- 
vas the net amount oC the Lee i 

sonally entitled. 

2 . Y ou Mill hold *’?% C ™SS ir 1 ^“l eS Ja«S d ‘ ny 

liability to third P-^c • ; £ Cinder’s fees 

against the resulting in the 

^rrtheTe'e to the Company. 

please acknowledge your agreement in the space 
indicated below. 


AGREED & ACCEPTED: 


Very truly yours, 
YENCAP LIMITED 


By:. 


Richard C. Pistcll 


Executive 


Vice President 
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ASSETS 


CURRENT ASSETS 

Cash (Including Time Deposits of $1,305,000) 

Accrued Interest Receivable 

Accounts Receivable 

Trust Account 

Loans Receivable 

Salary Advances 

TOTAL CURRENT ASSETS 


$1,342,956 
39,000 
, '5,264 
►15,000 
155,075 
25,000 
$1 ,582,295 


INVESTMENTS (AT COST ) 

Securities 

Turkish Wine Concession 
Other 

Liquidating Dividend Receivable 

TOTAL IKVKSn-IENTS (AT COST) 


$905,149 

32,728 

19,000 

125,000 

1,081,877 


Organization Expense 
•• TOTAL ASSETS 


15,000 

$2.679.172 


LIABILITIES AND STOCKHOLDERS 1 EQUITY 


STOCKHOLDERS' EQUITY 
Capital Stock - Common 

- Preferred 


Retained Earnings (Deficit) 

TQTAL.J JMJJ AND _STO CKHOI.PF.RS 1 EQ UIP? 

rir.i.o.TioKit.KKr.i.i. "'■•■uiKU 

ci.Hiini:t» iMim.ic accoi'ntan i s 


$ 4,000 

3,000,000 
$3,004,000 
( 324,828 ) 

$2.679.172 
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CONSENT 
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VENCAP LIMITED, the sole stockholder of Intervent, Inc. (the 
"Company"), hereby consents to the Company's proposal that a loan 
in the amount of $55,000 be made to the President of the Company 
upon condition that if the loan is not repaid on or prior To December 
31, 1974, the President snail grant to the Company or its designee a 
mortgage on his residence in Nassau, Bahamas equal to the amount due, 
and an option to purchase said residence at the President's cost there¬ 
for, all as more specifically set forth in the proposed letter agreement 
attached hereto. 


VENCAP LIMITED 


By 




-l ii.'Ci L* 


■C, 




Executive Vice President 

avi) 1 UvTSl 
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INTF.RVF.NT INC. 

303 Wall Towers West _ 

Midland, Texas _ . 86A 

December , 1973 


Hr. Richard C Pistcll 
Lyford Cay CLub 
Nassau, Bahamas 

. Dear Mr. Pistell: 

This letter will serve to confirm our understanding as 
:follows: 

The Company will lend you $55,000 subject to the following 
•terms and conditions: 

1. You are to execute a demand note in the form attached 
hereto. 

2. If the loan is not repaid on or prior to December 31, 1974 
• you will grant to the Company or its designee a mortgage on your 

rresidence in Nassau, Bahamas, in an amount equal to the unpaid 
•:balance cf the loan and an option (in the for annexed hereto; to 
: purchase said residence from you at your original cost therefor. 

3. Your demand note may be transferred or assigned by the 
CCompany or. discounted at any bank. 

Very truly yours, 
INTERVENT INC. 


A AGREED: 



Richard C. Pistell 


I 






i. «. 4 


' _ . 87A 

PROMISSORY NOTE 


US$55,000 


frOR VALUE RECEIVED, tlie undersigned RICHARD C. PISTELL, hereby promises 
to pay to the order of INTERVENT, INC. 303 Wall Towers West, Midland, 
Texas ( Intervent), at the offices of Intervent in Nassau, Bahamas, 
the principal sum of Fifty Five Thousand U.S. Dollars (US$55,000) upon 
demand, with accrued interest computed at the rate of 8 7 . per annum from 
the date hereof until the principal hereof has been declared and payable 
and thereafter at the same rate per annum on any overdue principal and 
(to the extent legally enforceable) on any overdue interest until paid. 

All such amounts are to be paid in lawful money of the United States 
of America. 

The undersigned hereby waives presentment, demand, notice of dishonor 
and all other demands whatsoever and notices relating to the payment, 
collection or enforcement of this Note. 



C. Pistell 
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OPTION AGREEflENT dated December , 1973, between INTERVENT INC. 

(the "Company") and R. C. Pistell ("Employee"), President of the Company. 

WHEREAS, the Employee needs to make certain improvements in his • . 
residence in Nassau, Bahamas, which residence is used by the Company and 
its parent company as an office of the Company and of its parent company;, 
and ' . • 

WHEREAS, the Company desires to assist the Employee, who is serving 
the Company without compensation, in making such improvements in the office- 
residence. 

NOW, THEREFORE, it is hereby agreed between the Company and Employee 
as follows: 

In consideration of a loan in the amount of $55,000 to be made to the 
Employee,•the Employee, subject to Paragraph 3 hereof, hereby grants an 
option to the Company to purchase his residence at the Lyford Cay Club, 
Nassau, Bahamas ("Residence") on the following terms and conditions: 

1. In the event of the termination of the Employee's employment by 
the Company and its parent, Vcncap Limited, other than by reason of the 
Employee's death, the Company shall have the right to purchase the 
Residence at the Employee's cost therefor (which shall be his original’ 
cost plus all amounts heretofore and hereafter expended for improvements 
on the Residence). The option may be exercised by the Company by giving 
thirty (30) days notice of the election to purchase the Residence and by 
tender to the Employee within sixty (60) days after such notice of certified 
or cashier's check in the.amount of the purchase price therefor. 
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2. In the event of the Employee's death while fie is employed by the 
Company or its parent, the Company shall advise the Employee's widow regarding 
the terms hereof and she shall have the right to occupy the Residence during 
her lifetime so long as payments of any mortgage on the Residence are paid by 
her. In the event that she does not elect to reside in the Residence after 
the Employee's death, she (or the Employee's executor) shall have the right 

to offer the Residence for sale and the Company shall have then the right to 
purchase the Residence for an amount equal to that offered by any unrelated 
third party during a period of thirty (30) days following the Company's 
receipt of notice of such offer. 

3. This Agreement shall only become effective in the event that 
the Employee fails to pay the demand note evidencing his indebtedness 

to the Company on or prior to December 31, 1974. If the full amount due 
thereon is paid on or prior to December 31, 1974, this Agreement shall 
terminate automatically on the date on which the loan is paid in full. 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement 
in Nassau, Bahamas as of the day first above written. 

• • 

• • 

INTERVENT INC. 

* 

. B y _ 

President 


Richard C. Pistcll 
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INTERVENT INC. 

303 Wall Towers West 
Midland, Texas 


December*^, 1973 


Mr. Richard C Pistell 
Lyford Cay CLub 
Nassau, Bahamas 

Dear Mr. Pistell: 

This letter will serve to confirm our understanding as 
follows: 

The Company will iend you $35,000 subject to the following 
terms and conditions: 

1. You are to execute a demand note in the form attached 
hereto. 

2. If the loan is not repaid on or prior to December 31, 1974, 
you will grant to the Company or its designee a mortgage on your 
residence in Nassau, Bahamas, in an-amount equal to the unpaid 
balance of the loan and an option (in the for annexed hereto) to 
purchase said residence from you at your original cost therefor. 

3. Your demand note may be transferred or assigned by the 
Company or discounted at any bank. 

Very truly yours, 
INTERVENT INC. 


-K 

President , 


AGREED: 




Richard C. Pistell 


■S 







- . 91A 

PROMISSORY NOTE 


US$55,000 

FOR VALUE RECEIVED, the undersigned RICHARD C. PISTELL, hereby promises’ 
to pay to the order of INTERVENT, INC. 303 Wall Towers West, Midland, 
Texas ("Intervent), at the offices of Intervent in Nassau, Bahamas, 
the principal sum of Fifty Five Thousand U.S. Dollars (US$55,000) upon 
demand, with accrued interest computed at the rate of 8 7 . per annum from 
the date hereof until the principal hereof has been declared and payable, 
and thereafter at the same rate per annum on any overdue principal and 
(to the extent legally enforceable) on any overdue interest until paid. 

All such amounts are to be paid in lawful money of the United States 
of America. 

The undersigned hereby waives presentment, demand, notice of dishonor 
and all other demands whatsoever and notices relating to the payment, 
collection or enforcement of this Note. 




i 
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EMPLOY'!'. NT AGREEMENT 


'/S' f.< 

'S i 


AGREEMENT made this U^^day of /hit, , 1973, by and 
between VEKCAP LIMITED, a company organized and existing under the 
laws of the Commonwealth of the Bahama Islands (hereinafter referred 
to as the "Employer"), and RICHARD C. PISTELL (hereinafter referred 
to os the "Employee"). 


WITNESSETH: 


WHEREAS, the Employee is presently the President of the 

Employer; and 

€ 

WHEREAS, the Employee has terminated his other business 
relationships, including his position os Chairman of the Executive 
Committee of Lincoln American Corporation, and has moved his home 
and business headquarters to the Bahama Islands at the request of 
the Employer; and 

WHEREAS, the Employee desires to confirm his employment 
arrangements with the Employer in writing; , 


ROW, THEREFORE, in consideration of the promises and under 
Lakings herein contained, the parties do agree os'follows: 


EXHIBIT M 
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Emp]ovr,cnt and Duties . The Employer agrees to 
r.ploy * the Employee for the term of the Agreement, as defined in 
aragraph 2 hereof, as Chairman of the Board of Directors and 
resident, to perform the functions and to exercise the powers of 
jeh positions or such comparable executive functions and powers 
s may reasonably be assigned to him from time to time by the Board 
f Directors of the Employer, and the Employee agrees to accept 
uch employment on the terms and conditions set forth in this 
greeir.cn t. 

* • 

^ • 

* 2. Term . Except in the cose of earlier termination 

s hereinafter specifically provided, the term of this Agreement 

ball commence January 1, 1973, and shall ccrmmaLe seven (7) 

0 

ears thereafter, or on the date of the Employee's death, which- 
ver is sooner. 

3. Compensation . The Employer agrees to pay the Employee 
;or the services rendered by him pursuant to Paragraph 1 hereof 
[i) a salary in the amount of Sixty Thousand ($60,000) Dollars per 
innuni, payable in equal monthly installments at the end of-each 
:alcndar month during the Agreement, and (ii) additional compendia 
;ion ("profit-sharing") equal to fifteen percent '(15/„) of the a...ou.iw 
)£ Employer's net profits, as defined hereinafter, in respect of 


-2- 




I 


each fiscal year of the Employer or part thereof, as the 
ease may be, payable within one hundred twenty (120) days 
after the end of each fiscal year of the Employer. ^ 

95A 

"Employer's net profits" shall mean the nef" 
earnings of the Employer, as determined by Employer's 
auditors. The certificate of the independent firm of 
public accountants regularly employed by the Employer in 
the audit of its books shall be conclusive and binding 
upon the Employer and the Employee with respect to the 
amount of Employer's net profits and the amount of any 
- additional compensation payable to the Employee pursuant 
hereto. 

€ • . • 

. • . 

/,. rvnnnr.es. The Employee shall be reimbursed 
for those reasonable and necessary expenses incuired 
personally by him in rendering services pursuant to 
' Paragraph 1 which are reimbursable under the Employer s 
general policy with regard to the reimbursement of such 
expenses then in effect upon presentation to the Employer by 
the Employee of appropriate vouchers evidencing such 
• expenses or statements signed by him itemizing thd expenses 
vjhich he so incurred. , ' ' 
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5. Reinbursement for Moving Exnonr.cs and for 


Cost of Purchase and Conversion o f Hcnse^ The Employer shall 
reimburse the Employee for those -reasonable expenses 
incurred by the Employee in moving his home and business 
headquarters to the Bahama Islands, and the Employer shall 
pay all costs incurred by Employee in purchasing a house in 
the Bahama Islands and in converting same into an office 
and a residence provided, however, that the total amount to 
be paid by the Company in respect of the purchase price and 
the costs of renovating the house shall in no event exceed 
One Hundred Fifty Thousand ($150,000) Dollars. 


t 

6. Vacation^ The Employer agrees to 
provide the Employee with a paid vacation of not less 
than four (A) weeks' duration during each calendar 
year during his employment pursuant to this Agreement, 
and in fixing the time of such vacation in any such 
year the Employer shall give effect to the Employee's 


reasonable request. 


• • • 

7 . peach. In the event o£ the Employee's death du 


-It - 
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;he term of this Agreement: — 9*7A 

(a) the obligation of the Employer to pay the Em¬ 
ployee compensation under Paragraph 3 hereof shall terminate upon 
payment of the installment of salary due for the calendar month in 

^hich the date of his death occurs; and 

(b) the Employer shall, within ninety (90) days 
^fter the date of Employee's death, shall pay to the Employee s 
U?idow (or to the Employee's estate in the event that the Employee s 
^ife has predeceased him or if the Employee is not married at the 
^rime of his death) an amount equal to the total compensation which 
has been paid or is payable to the Employee pursuant to Paragraph 3 
hereof in respect of the calendar year immediately preceding the 
date of his death; provided, however, that such amount, shall in no 

event be less than $60,000. 

. *; 8. Disability . If during the term of this Agreement the 

Employee shall for a period of six (6) consecutive months fail to 
perform the duties required of him hcreuhdcr os a result of illness 
or other incapacity, the Employer shall be obligated to pay to the 
Employee the compensation due him for such period but may terminate 
this Agreement in its entirety by written notice to the Employee by 
the close of the last day of such period. ^ . 


'5- 





_ . 98A 

9. Restric tions. The Employee screes that during the 
;rm o£ this Agreement or at any time thereafter, ho will not, 

Lthcr directly or indirectly, divulge to anyone other than a person 
pecifically designated for this purpose by the Employer any con- 
idcntiel information obtained by him while in the employ of the 

mployor. 


10. Tormina Lion . • • 

(a) The Employer may terminate the Employee's employ¬ 
ee hereunder by written notice to' him and, if for any reason other 
nan for just cause, by payment of Che balance due him of the salary 
rovided in Paragraph 3 for the remainder of the term of this Agree- 
ent, and the balance of Employee’s profit-sharing, which in such 
vent shall be deemed to be equal Co the greater of (r) Employee s 
rofit-sharing in respect of the year immediately preceding the date 
If his termination or (ii) $25,000, for each year (or part thereof) 

chaining during the term of this Agreement. 

(b) The Employee may terminate this Agreement at any 

;ime by written notice to the Employer, and the Employer's liability 
icreunder shall terminate at the end of the month in which such 
notice is received upon payment of the installment of salary due.for 

the month in which such termination occurs. 

(c) In* the event chat the Employer elects to tcrmir.e 



his Agreement and the Employee or his Tcga? 9 rircsentative contests 
he Employer's termination for cause or sues for payment under this 
paragraph and is sustained by a final decision, including any appeals 
hereof, of a court of law before which such issue has been tried, 
he Employer agrees to reimburse the Employee or his legal represen- 
:ativc for all reasonable expenses, incMding legal fees, incurred 
)y him or his legal representative in connection with such contest 
, t lawsuit, in addition to payin S the Employee the compensation due 

iim under such final decision. 

11. Approval . This Agreement shall become effective upon 
pproval and ratification of this Agreement by the Board of Directors 
£ the Employer.. •• .. • / 

• i 2 . tuneable law , 'this Agreement and the interpretation 

,„d performance” thereof'shall be controlled exclusively by the laws 

of the commonwealth of the Bahama Islands. 

13. Notice. Any notice provided to be given pursuant to 

be in writing and shall be deemed duly given when 
this Agreement shall be in wiicmb 

. r;.,i or registered mail to the party to receive such 
mailed by certified or re fa isueit 

ii nr ^ «;uch other address as such 

notice at the following address, or <-t such 

party mjy designate by notice similarly given: / 
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To the Err.olover: 


p.O. Box N-46A5 
Nassau, Bahamas 


To the Employee : 

Lyford Cay Club 
P.O. Box N-4776 
Nassau, Bahamas 


_ 100A 


XH WITNESS -WHEREOF, Clio Employer has caused Chrs Agreemen, 
■ 0 be. executed by its corporate officers thereunto duly authorized, 
,nd its corporate seal to be affixed thereto, and the Employee has 
executed this Agreement, all as of the day and year first above 


written. 


VEKCAP LIMITED 


ATTEST: 




Assistant Secretary 


.Executive Vice President 


WITNESS: 



Richard C. Pistell 




AGREEMENT made this 22nd day of May , 1973, by 
and between VENCAP LIMITED, a company organized and existing 
under the laws of the Commonwealth of the Bahama Islands 
(hereinafter referred to as the "Employer"), and WALTER 
BLACKMAN (hereinafter referred to as the "Employee"). 

WITNESSETH: 

WHEREAS, the Employer has requested that the Em¬ 
ployee become the Executive Vice President of the Employer, 
and 

WHEREAS, the Employee desires to confirm his em¬ 
ployment arrangements with the Employer in writing as a 
condition to his becoming the Executive Vice President of 
the Employer; 

NOW, THEREFORE, in consideration of the promises 
and undertakings herein contained, the parties do agree as 
follows: * * v 

1. Employment and Duties . The Employer agrees to 
employ the Employee for the term of the Agreement, as defined 

- EXHIBIT N 



a 
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in Paragraph 2 hereof, as Executive Vice President, to perform 
the functions and to exercise the powers of such position or 
such other executive functions and powers as may reasonably 
be assigned to him from time to time by the Board of Directors 
of the Employer, and the Employee agrees to accept such employ¬ 
ment on the terms and conditions set forth in this Agreement. 

•• • • 

2. Term. Except in the cose of earlier termina¬ 
tion as hereinafter specifically provided, the term of this 

- * 

Agreement shall commence on March 17, 1973 ancl shall terminate 
five (5) years thereafter, or on the date of the Employee s 

death, whichever is sooner. 

3. Compensation . The Employer agrees to pay the 
Employee for the services rendered by him pursuant to Paragraph 
1 hereof a salary in the amount of Twenty Thousand ($20,000) 
Dollars per annum, payable in equal monthly installments at the 
end of each calendar month during the Agreement.; 

A. Expens es. The Employee shall be reimbursed for 
those reasonable and necessary expenses incurred personally by 
him in rendering services pursuant to Paragraph 1 upon presenta¬ 
tion to the Employer by the Employee of appropriate vouchers evi¬ 
dencing such expense's or statements signed by him itemizing 

I 





T*T7V 


the expenses which he so incurred. 


5. Death. 
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In the event of the Employee's 


death during the to™ of this Asreement the oblisation of 
the Employer to pay the Employee eompensatioh under Para¬ 
graph 3 hereof shall terminate upon payment of the Install¬ 
ments of salary due for the calendar month in which the 

date of his death occurs. 

• *■ 

6, Disability '. If during the term of this . . 
■Acreemeht the Employee shall for a period of six (6) con¬ 
secutive months fall to perform- the duties required of him 
hereunder as a result of illness or other Incapacity, the 
Employer shall he ohliEated to pay to the Employee the com¬ 
pensation due him for such period hut may terminate this 
Agreement in its entirety by written notice to the Employee 
by the close of the last day of such period. 

7 . Restrictions . The Employee asrees that 
durihE the term of this A B reem-nt or at any time there¬ 
after, he will not, either directly or indirectly, divul C c 
to anyone other than a person specifically deputed for 
this purpose by the Employer any confidential Information 
obtained by him while in the employ of the Employer. 

' 8 . Termination . The Employer may terminate 
the Employee's employment hereunder by written notice to 
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him and. If for any reason other than for Just cause, by 
payment of the balance due him of the compensation provided 
in ParaGraph 3 for the remainder of the term of this A G r ee- 
ment. The Employee may terminate this Agreement at any 
time by written notice to.the Employer, and the Employer's 
liability hereunder shall terminate at the end of the month 
in which such notice is received. - . 

In the event that the Employer elects to 
terminate this Agreement and the Employee or his legal rep¬ 
resentative contests the Employer's termination for cause 
or' sues for payment under this paragraph and is sustained 
by a final decision, including any appeals thereof, of a 
court of law before which such issue has been tried, the 
Employer agrees to reimburse the Employee or his legal rep¬ 
resentative for all reasonable expenses. Including legal 
fees, incurred by him or his legal representative in con¬ 
nection with such contest or lawsuit, in addition to paying 
the Employee the compensation due him under such final <to- 

cislon. 

9. App licable Law . This Agreement and the 

interpretation and performance of all of its terms shall -« 
controlled exclusively by the laws of the Commonwc . th of 
the Bahama Islands. 

10. Notice . Any notice provided to be given 


A 





pursuant tb this Agreement" stalf bo in writin S and shall bo 

doomed duly given whon rial:lod hy ccrtiflcd 01 r ° E 

mall to the party to roooivo such notice at the following 

address, or at such other address.as such party may desi E - 

natc by notice similarly given: 

* 

To the Employ er: 

P.O. Box N 4645 
Nassau, Bahamas 

To the Kmn l ovee : 
p.O. Box F2413 
Sun Alliance Building 
Freeport, Grand Bahama 

IN WITNESS WHEREOF, the Employer has caused this 
Agreement to be executed by its corporate officers there- 
unto duly authorised, and its corporate seal to be affixe 
thereto, and the Employee has executed this Agreement, all 
as of the day and year first above written. 


ATTEST: 


WITNESS: 


VENCAP LIMITED 


C, • i{ 





President 


is tJLlhjjT- 


Vlalter Blackman 


■wr ■ryrppn- m wr-tT**"****' 
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CORPORATE REGULATION 
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93 Park Avenue 
New York, N. Y. lOOiS 

(2121 006-6550 

ITT TCV.CX ; A2SOS9 
cao lc : 'o.hiik 


May 17, 1974 


Securities and Exchange Commission 
Regional Office 
26 Federal Plaza 
New York, N.Y. 10007 


Att: Marvin Jacob, F.sq. 

Re: SEC v. Robert L. Vesco, et al 

7 2 Civ. 5001 (CES) ____ 


Gentlemen: 



At the request o£ Bob Kushner, I am encloses copies 
the following documents: 

1. Vencap 1 s accountant's statement of amounts 
charged to Mr. Pistell as advances and salar>. 

2. Two letters addressed by the undersigne<1 t° 
ln u n n 1 Alimontc, Esq., regarding legal aoc^-enwo 
relating to°the $3 million of redeemable Vencap 
preference shares, namely - 


(a) letter dated September 21, 1972. 

(b) letter dated October 3, 1972 with enclosures 

3. Tvjo agreements with Mr. Blackman dated iky 2 , 

1973. 
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4. The Promissory Note of Mr. Pistell, payable to 

S Intercapital N.V., in the amount of $590,000. 

5. A receipt from the Bahamas Commonwealth Bank 
for Vencap shares delivered to the bank upon 
the instructions of Mr. Pistell. 

6. Power of Attorney from Mr. Pistell to Mr. Charles 
E. Murphy, Jr. or David G. Taylor, dated October 

. 4, 1971. 

7. Documents reflecting Mr. Pistell's payment for 
shares, namely - 


(a) (See line 41 of Item 1 above). 

(b) A xerox copy of Pistell’s check payable to 
Intercapital N.V., dated March 2, 1973j 
Intercapital deposit slip dated March 2, 
1973 and the Bank of Commerce statement 
reflecting said deposit. 

8. Documents reflecting credit advices of Har.dels- 
kredit-Bank relating to the deposit of approx¬ 
imately $1.3 million by Vencap Limited in said 
Bank and the disposition thereof: 

(a) Telex confirmation dated January 9, 1973 
from Handelskredit-Bank acknowledging 
receipt of $600,000 deposit in favor of 
Vencap Limited. 


(b) A letter dated February 1, 1973 to Inter¬ 
capital N.V. from Handelskredit-Bank. 
advising of transfer of $590,000 to its 
account at the Bank of Commerce in New York. 


(c) 


The Trust Agreement dated November 15, 1973 
(Exhibit 26) - there was no separate credit 
advice since the funds were transferred 





iVENS. WAND LESS. STITT & TIG HE 
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from Vencap’s New York account to a Mew 
York bank account of Handelskredit-Bank 
at First National City Bank. 


(d) Two advices dated November 27, 1973 ad¬ 
dressed to Intercapital N.V. from Handels- 
kredit-Bank, reflecting transfer of $700,000 
fr-nm w^mde lskr c.d i t-Bank to Intercapital N.V. 


9. The following documents or invoices reflect 
specific Vencap disbursements. 


(a) Letter from Mr. James M. Rae dated October 

30, 1972 to Mr. Cerny, with attached invoice 
of*Valicenti Leighton Reid & Pine, for 
legal services, addressed to Mr. Lelan 
Rosemberg. 


(b) Three Vencap Limited credit advices to 

Intercapital, in the amounts o^ , 

$200,000 and $125,000; and a Vencap check 
payable to Intercapital in the amount of 
$15,000. 


(c) 


Field, Tiger, Krell & Berber invoice in 
the amount of $20,000, dated July 31, 197.- 


(d) Statement of Minora Tangamanga (as at Jan. 
10, 1973) re Vencap advances to Dr. nalour 
with attached advice of Basham, Ringe & 
Correa (Mexican attorneys). 


Mr, Kushner in his telephone conversa 
James Glavin, also requested the following 
or invoices, which either have not yet been 
may not exist: 


tion with Mr. 
specific documents 
located or which 


(i) Receipt of llandelskredit-Bank for 

oil shares. (See enclosed copy of telex to 
Dr. lliebcr re this subject.) 
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(ii) Documents or invoices reflecting Vencap 
disbursements regarding: 

(1) Tv?o payments made to Interstate Heli¬ 
copter on 10/9/72 and during 3/73. 

(2) A payment to Mr. Blackman during 4/73 
of $5,000. 

(3) A payment of $36,552 to Ambassador 
Benhima (copies of three documents 

relating to this transaction are 

enclosed, namely - a letter .rom M . 
Pistell to Schveickart & Co. Oextea 
November 10, 1972, a check payable to 
said firm in the amount or $49, v3,.88 
and check No. 81771 drawn in uay 1973 
representing payment of the balance du 
Ambassador Benhima with respect to the 
18,600 Lincoln American shares purch 
from him by Vencap Limited). 

We expect to deliver the up-dating by Kr. Pistell 
of individuals with whom he has ir.et since .... . 

early next week. 


Best regards, 


Sincerely yours, 

David G. Taylor 


Encs : (As listed) 

DGT:na 

cc: R* Kushner, Esq. • 

Security & Exchange Commission 

Washington, D.C. 


' < 
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BY HAND 


Securities and Exchange Commission 
Regional Office 
26 Federal Plaza 
Kcvj York, New York 10007 


• *.*., vt^ ,r» 1 ~ -i. 

riv.u , in/cui . 


Re: SEC v. Robert L. Vesco, et al 
72 Civ. 5001 (CZS)_ 


Gentlemen: 


In furtherance to the undertaking in my letter of May 1, 
1974, there are deli.vered her evil th trwu Schedules (A) and (B) 
which reflect all transactions in securities by Vencap since 
September, 1972 and through April 30, 1974. You will also 
find enclosed another Schedule (C) reflecting Vencap*s 
securities position as of April 30, 1974; 


With respect to Vcntap's Balance Sheet heretofore 
submitted, we also hand you herewith a schedule containing 
a breakdown of the "Cash" item, on the asset side of the 
Balance Sheet. 


Yours''very truly, 

;/ > Q-> 


JTC./r; 


. -. / - L ,N— 

James T. Glavin 


ha ne.tT.rcwm.7ii-r-.r-j 
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VKNCAP I.TMITI'.n STOCK TRANSACTION’S 



1. 

<>r_Tr 

i,l, m1 Securities 

^ 112a 


d a jj: 


Number of 
SHARKS 

Securities 

Bought 

Sold 

7 1 ,-Knv 

1972 

4,000 

MCA Ind. 

$ 73,236.35 



3 972 

400 

. Concept Inc. 

4,000.00 


•• • . 

1972 

900 

Com.State Corp. 

4,750.00 


• .» « 

M 

900 

Com.State Corp. 


$ 4,490.00 

\ ,t . 

M 

400 

Concept Inc. 


5,642.50 

' « , 

f • 

1,000 

Bausch & Lomb 

27,429.75 


’ i 

tl 

1,000 

Recrion Corp. 

28,561.50 


• 

•• 

2,400 

Del town Foods 

47,267.50 


» •. 

•« 

1,000. 

Amer.Broadcasting Corp. 

76,004.00 

* 

* f, 

«• 

15,400 

Com.State Corp. 

i 

77,812.50 

l 


«.-v.V, 

• • 

158,100 

>0 

Lincoln American Corp. / 

w 

650,878.44.- 


Wr, 

M 

1,000 

Amer.Broadcasting Corp. 


71,956.54 


• • 

4 , 000 

nCA Ind. 


81.521.C3 

’ ■ 

• • 

2,400 

Deltown Foods 


• 46,969.73 

t rt. 

II 

1,000 

Bausch & Lomb. 


26,148.47 


• 1 

1,000 

Recrion Corp. 


26,533.62 

IV b. 

1973 

5,000 

Rosario Resources' 

105,154.50 


* 

• I 

25,000 

Stilfontein Gold Mining 

73,785.52 


f. *. 

• • • 

• • 

5,000 

Hartebeest Font^in Gold Mag 

64,341.. 75 


? *!». 

II 

5,000 

Lebanon Gold Mine 

42,750.— 


•« b. 

• • 

5,000 

St. Heliuc Cold Mines 

• 

97,500.— 


r •. t. . 

I# 

.5,000 

Varisystcm 

27,527.01 

| 


v.»r»h 

• 1 

5,000 

Rosario'Resources' 


111,610.04 

.!• - iUy •• 

5,000 

Hartebeest Fontcin 


81,002.25 

* - V, 

• * 11 

5,000 

Lebanon Gold Mine 


Ln 

O 

NO 

NO 

to 


L 
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Vf.NC.AP I.TMITKD stock vran sactions 


Listed or 

Traded Securities 

Number of 

CUARFS 

• 

Securities 

Bought 

D A T t 

xch - May 1973 

5,000 

St. Heline Gold Mines 


iy - June 

II 

25,000 

Stilfontein Gold Mining 


July 

• 1 

5,000 

Varisystem 


jne- July 

II 

75,000 

Lonrho 

$ 139,196.58 

July 

II 

75,000 

Lonrho 


uly — Oct. 

II 

46,400 

Pamour Porcupine Mines 

291,219.28 

ug.-.-.Sept. 

' II 

3,C00 

Belco Petroleum 

33,809.26 

ug. - Sept. 

II 

15,400 

Cora. State Corp. 


Sept. 

II 

3,000 

Belco Petroleum 


>ct. - N^v. 

II 

46,400 

Ppmour Porcupine Mine's 


)ct. - Nov. 

II 

7,500 

Lincoln American Corp. 

21,139.36 

Nov. 

II 

1,000 

Holiday Inn 

15,628.44 

Jan. 

1974 1,000 

Holiday Inn 

36,427.96 

Jan. 

II 

25,000 

Jorex 

0 


March 

• 1 

25,000 

Jorex 


March 

II 

50,000 

Lonrho 

94,979.34 

April 

• 1 

5,000 

Universal Oil Products 

76,151.58 

1_ 


• • 


• 

i 

• 


Sold _ 

$ 105,250.00 
88,514.61 
9,048.62 

107,717.68 

f. 

0 

29,971.88 
38,460.83 
240,267.A6 

12,609.66 

' 16.941.8J 


* v 






Vl-MCAl’ LIMITED STOCK TRANSACTIONS 


B. Nonlistcd or Not Traded Securities 


- 114A 


Number of 

P A T E _ Share*/Am ount S e c u r i t i e s 


Bought 


1973 $662,000 Out-Island Airways-92 Deb. $ 662,000.— 


6,000 

$662,000 


It H 


• I II 


62,000.— * 


$ 662,000. 


6,000 shares of Turks & Caicos Airways Limited were subsequently acquired 
upon surrender of these shares. * 


i 




\ 
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VKKrAP LIMITED STOCK TRANSACTIONS. 


Securities Inventory 


Number oE Shares 


165. ,600 


50,000 

5,000 

6,000 


S e c u r i t 1 e s 


Lincoln American Corp. 
Lonrho 

Universal Oil Products 
Turks A Caicos Airways Ltd. 


C o st 


$ 672,017.80 

9A.979.3A 
76,151.58 
62.000.00 
$ 905,1A8.72 
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April 30, 1974 

VENCAP LIMITED 


$ 1,305,000’ 
10,000 
18,011 
9,945 
$ 1,342,956 


Cash 

Time Deposits at Handeiskredit 
Bank, Zurich 

Handeiskredit Bank 

Bank of Commerce (Nev; York) 

Bank of Nova Scotia (Bahamas) 



i 






SOUTHERN -DISTRICT OF NEW YORK 


I IT, an International Investments. 
Trust, and Georges Baden, Jacques 
Delvaux and. Ernest Lecuit, aa 
Liquidators for IIT, an Inter¬ 
national Investment Trust, 


Plaintiffs, 


- 117A 

74 Civ.? K ( t S ) 


-against- 


VENCAP, LTD., INTERVENT, NC., 
INTERCAPITAL, N.V., RICHARD C. 
PISTELL, WALTER BLACKMAN, 
ROBERT L. VESCO, MILTON F. 
MEISSNER, NORMAN LEBLANC, 
STANLEY GRAZE, CHARLES E. 
MURPHY, JR., DAVID TAYLOR 
and HAVENS, WANDLESS, STITT 
I & TIGHE, 


AFFIDAVIT IN SUPPORT 
OF SERVICE OF THE 
ORDER TO SHOW CAUSE 


Defendants. 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK ) 


ss.: 


LEON B. KELLNER, being duly sworn, deposes and says: \ 


l.:.I am a member of the firm of Anderson Russell Kill 


a Click, pX a professional corporation, counsel for plaintiff 


in this suit. 


2. I make this affidavit in support of the request k. 


that service of the Ord.r to Show Cause be made on Vencap, Ltd., 


Intervent, Inc.', Intercapital, N.V., Richard C. Pistell, Charle 
E. Murphy, Jr. , David Taylor and Havens, Wandless, Stitt a Tight 
named in the Order to Show Cause by leaving copies of the Order 
to Show Cause and supporting papers at 99 Park Avenue, New Yor , 


New York. 


3. The method of service outlined in the Order to 
show Cause will provide adequate notice to the parties named -n 












'jJJl aj ' 





1 ^ 
*4 


the Order and is reasonable under the circumstances. j^SA 

4. The defendant/ Richard C. Pistcll (herein Pistcll ) 
testified at the Deposition on May 6, 7, 1974 in the suit entitled 
SEC v . vesco, et al ., 72 Civ. 5001, that Vencap, Ltd., Intervent, 
N.V., Intercapital, Inc. and Pistell have offices at 99 Park 
Avenue, New York, New York (p. 6 of Deposition). 

5. The defendants, Charles E. Murphy, Jr. and David 
Tcvlor, partners in the law firm of Havens, Wandless, Stitt & 

Tighe, are attorneys-in-fact for Pistell., have offices at 99 
Park Avenue, New York, New York and thus is believed that ser¬ 
vice of the Order to Show Cause and the supporting papers by 

i leaving a copy at thexr offices, attention Mr. Pistell, would 

provide adequate notice to Pistell. 

6. Additionally, David Taylor is acting as an officer 

of Vencap, Ltd., Intervent, Inc. and Intercapital, N.V. and 
service of the papers by leaving copies at his office would 
provide adequate notice to Vencap, Ltd., Intervene, Inc. and 
Intercapital, N.V. 

7. The law firm of Havens, Wandless, Stitt & Tighe has 
an office at 99 Park Avenue, New York, New York and is counse... 
for Vencap, Ltd., Intervent, Inc., Intercapital, N.V. and Pistell. 
Service on the law firm will be adequate notice to Vencap, Ltd., 
Intervent, Inc., Intercapital, N.V. and Pistell plus Charles E. 
Murphy, Jr., David Taylor and Havens, Wandless, Stitt & Tighe. 

WHEREFORE, deponent respectfully requests enat plain¬ 
tiffs' method of service as set forth in the Order to Show Cause 


be approved by the Court. 


Sworn to before me this 
7th day of June, 1974. 


Leon 3. Kellner 


iTLr-f 







PITTED states district court 

! i SOUTHERN DISTRICT OF NEW YORK 

|j __ 


: IIT, an International Investment 
| Trust , et al./ 

: Plaintiffs, 


-against- 

i 

VENCAP, LTD., et al., 

j: 

Defendants 


: ii9a 

74 Civ. 2504 (C.E.S.) 


ORDER 




*1 

!i 

i* 


Rn Order having been entered at 5:15 P.M. on June 10, 

'' 1974 by this Court, one paragraph of which stated: 

..ORDERED, that 

, Vencap, Ltd., * n *® rv . a ' les E ' Murphy, Jr., Davra 

Richard C. Pistell, c Stitts Tighe, their 

Taylor and Havens, Wan . ose 'acting in concert with 
agents and employees, ^ those acting in 

them, the agents and.f^ng notice of this 
concert with them and tho - hereby enjoined and 

temporary restraining dissipating, reducing, 

restrained from expendi transferring and exercising 
encumbering, investi g, ' . future assets of 

! X IT, "vencap, °Ltd. Winter vent, Inc., and Intercapital, 

"'"’’counsel for plaintiffs have moved this Court to modi. 

1 - -.in i qta ord°r effective 

the above quoted paragraph of the une 

at 10:30 A.M. on June 14, it is hereby. 

ORDERED: that effective 10:30 A.M., June 14, 1974 tl 

•I above quoted paragraph be modified to read as foliows 
‘^ c *. ; e* 


,. , i v,^ ir ino of this motion 

"ORDERED, that pending T ^ terca p it al, N.V., 

Vencap, Ltd , Interie » ;; ts an d employees, those 

Richard C. PistcH, their a.J- a cjents and employees 

of thosc n ac 0 ti C ng r in W concert with them and those having 


l 





120 A. 

notice of this temporary restraining order are hereby 
enjoined and restrained from expending, dissipating, 
reducing, encumbering, investing, transferring and 
exercising any control over the present and future 
assets of IIT, Vencap, Ltd., Intervent, Inc., and 
Intercapital, N.V." 


Dated: New York, New York 

June ,'y , 1974 


/ 0 t <7 , 


U r S.D.J. 


-J ■'**"’ -»»-i tSl 


\ 



9 



UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


x 


IIT, an International Investment 
Trust, and Ceorges Baden, Jacques 
Delvaux and Ernest Lecuit, as 
Liquidators for IIT, an International 
Investment Trust, 


pPlaintiffs, 


- against - 

VENCAP, LTD., INTERVENT, INC., 
INTERCAPITAL, N.V., RICHARD C. 
PISTELL, WALTER BLACKMAN, ROBERT L. 
VESCO, MILTON F. MEISSNER, NORMAN 
LEBLANC, STANLEY GRAZE, CHARLES E. 
MURPHY, JR., DAVID TAYLOR and 
HAVENS, WANDLESS, STITT & TICHE, 


. 121A 

74 Civ. 2504 (CES) 


AFFIDAVIT 


Defendants. : 

-------x 


STATE OF NEW YORK ) 

) ss.: 

COUNTY OF NEW YORK ) 

DAVID G. TAYLOR, being duly sworn, deposes and says: 

1. I am an attorney admitted to practice in the State 
of New York and a member of the firm of Havens, Wandless, Stitt 
& Tighe. I make this affidavit in opposition to a motion for a 
preliminary injunction and an appointment of a temporary re¬ 
ceiver in the above indexed case. 

2. This affidavit is made on facts within my own 
personal knowledge, except in those instances where the matters 
averred are stated to be upon information and belief. 
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3. Upon rending the comp Inin t and affidavit in support 
of the application made by plaintiff herein for a temporary re¬ 
straining order, I have concluded that plaintiff's case is 
predicated on two essential allegations: 

! 

(a) That Hr. Pistcll, in conspiracy with certain ; 
individuals and with intent to defraud the public sharc- 

t 

holders of IIT, entered into an agreement to obtain the j 

funds which IIT invested in Vencap Limited ("Vencap") for thc ( 
personal use and benefit of Mr. Pistcll and his friends. 


• 4 


(b) That as a shareholder of Vencap, IIT is 
® i 

entitled to complain against Mr. Pistcll that he has wasted j 

* I 

the cornorate assets of \/encap. 

4. As our memorandum of law in support of our opposi¬ 
tion to the plaintiff's motion points out, one of the essential 
elements involved in the granting of the drastic relief of a 
preliminary injunction is the determination by the court that it j 
is overwhelmingly likely that the plaintiff will prevail in 

*1 

proving his case upon trial. , 

I 

5. In that regard, I submit the following: 

! 

(O My involvement with Mr. Pistcll and Vencap con-1 
mcnccd in or about September 1972 when, as an attorney, I was calle 
upon to assist in negotiations and preparation of an agreement _ 
between Vencap and IIT for the investment by IIT ol $3,000,000 
in Vencap. Annexed hereto as Exhibit A is a copy of such agree- 
X participated in the negotIation of this agreement as an 




uont. 





( 


( 
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attorney for Vencap together with Messrs. Uil.lk.ie, Farr & Gal¬ 


lagher as attorneys for I IT and ITT Management Company, S.A.. 

(b) All negotiations relating to this agreement 
transpired between the parties in Nassau, Banamas, and T. 
traveled to Nassau for the purpose of: meeting w’itn the attor¬ 
neys for I IT and I IT Management, S.A. ("IIT Management 1 '). The 
contract provides in pertinent part that IIT will subscribe to 
30,000 participating Redeemable Preference Shares, par value 
$100 each, of Vencap, and agrees to acquire va.tants entitling 
IIT to acquire an additional 30,000 preference shares at any 
time during a three-year period commencing from the date of the 
closing, all for an aggregate purchase price of $3,000,000. 

(c) The contract provides that Vencap is a com¬ 
pany duly organized .nd in good standing under the laws of the 
Commonwealth of the Bahamas, and further provides normal repre¬ 
sentations and warranties concerning corporate authority of 
Vencap to enter into and consummate the transaction. Also 
annexed hereto as Exhibit B is an extract from the minutes of an 
extraordinary general meeting of Vencap Limited, held on the 
31st day of August, 1972, at which time the entry into the agree 
ment was authorized •and the provisions with respect to the 
Shares were designated. 

(d) At the time of the entry into, this agreement, 
there were no proceedings pending in any jurisdiction against 
TIT Management, IIT, Robert C. Vcsco or any other person which 
had any bearing in my judgment on the bona Cider, of tl»« tLanS " 





I 
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action memorialized by the agreement dated September 29, L972. 

I 

There is nothing on the face of the documents or in the various 
minutes annexed thereto which lends support to the notion that 
the transaction between IIT and Vencap was anything other than 

an arms-length business transaction. 

(e) In plaintiff's moving affidavit it is alleged j 

that a three-page memorandum of the proposed business of Vencap ; 
was prepared for the purposes of inducing IIT to invest funds j 
in Vencap. On the other hand, it is suggested that, assuming 
such a memorandum should be taken for anything more than a pro¬ 
posal to IIT and others, the allegation that it was used for the 
purpose of inducing an investment seems to conflict with the 
notion that there was no purpose for the investment other than 
some sort of a conduit for funds to be put in the hands of 

Pistell in fraud of the shareholders of IIT. 

(f) Further, it is alleged in plaintiff's moving 
affidavit that IIT sold "blue chip securities"•for the purposes j 

I 

of investing in Vencap. At no time was I, or, upon information 
and belief, Mr. Pistell, aware of what funds and from what sources 
such funds were being obtained for investment in Vencap, and for j 
the purpose of determining whether or not this transaction was 
in fact arms-length and is a result of bona fide negotiations, 
it is totally irrelevant to the issue being litigated here 
whether or not IIT did or did not sell blue chip securities to 


raise the funds for these purposes. 







I 
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(g) The memorandum referred to several, times in 

I 

plaintiff's moving affidavit can, under no circumstances, be 

I 

construed to be a "private placement memorandum" as that term is 

. i 

understood in United States securities laws parlance. This was 

l 

not even a transaction in which Vencap was seeking to raise 
funds from U.S. investors or in the United States. This was in 

; 

all respects a transaction between a Iiahamian corporation and a 

I 

Luxembourg corporation, neither of which had an office or was 

i 

engaged in business in the United States. At the time the 

i 

transaction was made, Pistell had no duty, nor did I, as attor¬ 
ney for Pistell or Vencap, have any duty, to ascertain anything 
about HT or IIT Management other than that the individuals 
purporting to act on behalf of said companies were duly author- j 
ized on behalf of IIT to make such transaction and that the 
transaction would be binding in accordance with its terms. 

» 

(h) In dealing with the question of whether or 

■ 

not plaintiff is entitled to prevail on the merits, we should 
consider the allegations that Vencap has wasted the funds origi- 

1 

nally invested in it by IIT. In this regard, there is nothing 

» 

in the original agreement limiting the use of proceeds of the 

investment, and the three-page proposal deals in very broad 

generalities concerning the purposes of Vencap. The memorandum j 

i 

speaks for itself and is annexed hereto as Exhibit C, but the 

I 

following should be pointed out: ; 

I 

(A) It indicates specifically that the 
Company was formed with a nominal capital and it should be . 
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noted that the September 29, 1972 agreement also specifi- 

i 

I 

cally recognizes the limited investment of Mr. Pistell and j 

i 

Mr. DeRiencourt in Vencap. ^ i 

(B) It refers to the personnel to be asso- i 

i 

ciated with the company and states that they are an 
"internationally known investment banker" and an "inter- 

i 

nationally known investment consultant and manager". 

j 

(C) Further, it states that the company is 
currently negotiating for the acquisition of an equity and 
debt position with a leading Caribbean air carrier with 
routes into Miami. It goes on to describe the contemp lated j 
investment in this airline carrier. 

(D) It further describes the nature of the 

I 

offering and has a cautionary statement that indicates i 

I 

that the offering is a speculative investment and that 
such investment is "not for the ordinary investor". 

i 

I see nothing in the so-called "private placement memorandum" ; 

i 

which could constitute the basis of a claim that Vencap de¬ 
frauded anybody in the acquisition of the funds at issue or that j 
it committed itself to a "use of proceeds". ; 

I 

(i) With respect to the investment in the unnamed . 
leading international air carrier which plaintiff alleges turned 
out to be an investment of $600,000 in Out Island Airways Limited, 
a privateLy owned Bahamian air carrier, it should be understood 
that the facts as to whether or not this was a good investment 

__t 
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of Vencap conceivably might be a legitimate subject for trial 
in an appropriate action in an appropriate forum, but it is not 
a legitimate subject for moving papers in this action. Vencap 
did, in fact, make an investment in Out Island Airways, and, 
for reasons which had nothing to do with the original intention 
of Vencap management, that investment was repaid subsequently 
upon the sale of that airline to the Bahamian government, and 
Vencap made a profit on the transaction. 

(j) Vencap has made other investments, to wit, 
it has purchased from time to time a substantial quantity of 
New York and American Stock Exchange listed securities which, 
were purchased because the management of Vencap thought they 
were a good investment at the time, which are indicated on the 
schedule annexed as Exhibit D. Other significant investments 
made by Vencap include, through a wholly owned subsidiary, 
Intervent, Inc., the purchase of oil and gas producing proper¬ 
ties in Texas and Louisiana which were purchased in November 
1973 for approximately $900,000 and resold five months later 
with a gross profit of nearly $200,000; and the acquisition of 
exclusive importation rights for wines produced by the Turkish 
V/ine monopoly. Neither the plaintiff nor I at this juncture 
can make any statement with regard to the eventual profitability 
of the wine investment. However, I am advised that funds are 
needed immediately in order to protect the rights of Vencap and, 
if such funds are not immediately forthcoming, it is likely 
that the investment will become valueless. 







. 128A 

(k) I have detailed the above Cor the purposes 


I 

I 

I 

! 

oC showing that Vencap has been actively engaged in seeking to 
increase the value of its shares with some reasonable modicum 

I 

of success in an international economic market v;hich has been 

• i 

♦ i 

i 

extremely unfavorable for all investors. i 

I 

(l) Plaintiff repeatedly alleges tnat Mr. Pistell j 
has, as an individual, diverted funds to his own personal use 

» 

and benefit and has been generous with his friends with the 
funds of Vencap, thus constituting corporate waste. 

(m) The complaint in substance deals with the 

i 

question of whether or not Vencap made an advance to Pistell for ; 

i 

the purpose of Pistell paying off a tax lien in the U.S. It has 
never been argued to the contrary and, in fact, Vencap did make 
a loan for this purpose. The loan was always, and is now, 

i 

! 

collateralized and fullv secured by 41,741 shares of Flag- 

I 

Redfern Oil Company, a successor of Pomaikai Oil Company, of j 

t 

i 

Midland, Texas. Flag-Redfern is a well-known private company 

I 

which has certified financial statements, the latest available 

i 

i 

one of which is annexed hereto as Exhibit E. It has been Mr. I 

I 

Pistell's belief, and I know of no basis on which to dispute his , 

l 

J 

belief, that the stock of Flag-Redfern which is pledged to Vencap 
for the purpose of collateralizing the loan has a value in 
excess of the loan. The loan from Vencap to Mr. Pistell bears 
interest at the rate of 9.57, per annum, which interest has been 
paid when due, and the loan matures December 31, 1975. Furthermore, 
Pistell granted a valuable option on shares of Flag-Redfern, 1 


which is annexed as Exhibit F. 


< 

l 




( n ) ^ collateralized loan to an officer, director] 

or shareholder is, upon information and belief, entirely lawful 
under Bahamian law, and there is no undertaking or constituent 
document of Vencap which prevents Vencap from making such a loan 
nor any representation of Vencap to IIT or anyone else which 
would prevent such a loan. On the contrary, a loan or guarantee 
made to an officer, director or shareholder of Vencap, a 

j 

Bahamian company, is expressly authorized by Article 3(28) of its 
Memorandum of Association (Sec Exhibit G). I submit that it is 
not in any way indicative of any intention to loot the company 
of funds which were not otherwise employed for Vencap to make 
such a loan to Pistell, at reasonable interest secured by 
sufficient collateral. 

6. There are extensive allegations in the affidavit 
by plaintiff's attorney that Pistell has diverted other funds 
as well. He presents a listing in which a number of items are 
repeated under different headings in a manner which suggests 
that Pistell received over $300,000 in addition to his salary. 

In fact, that amount was received in accordance with Mr. Pistell*s 

i 

! 

employment agreement, as set forth in Exhibit H. 

I 

(a) In December 1973, Pistell borrowed $5!>,000 
from Intervent, Inc. with the consent of Mr. '..’alter Blackman, 

I 

! 

v:ho is a 507, stockholder of Vencap (sec Exhibit I) . The loan 

i 

is a demand loan, bears interest at the rate of 87, and is ; 

j 

collateralized by Mr. Pistell*s agreement to grant a mortgage 
on his personal residence in the Bahamas which is used by 

I 

# I 

Vencap as its office, in the event that the loan is not 

i 

repaid prior to December 31, 1974 (see Exhibit J) . Intervent, ! 








(b) Pistell has received a salary of; $60,000 per 
annum, a fee of $100,000 earned by him was deposited in the 
Vencap account prior to the investment of $3,000,000 by 
IIT in order to provide funds for start-up expenses and 
was thereafter repaid to Pistell; he also received as"com¬ 
pensation the cost of his residence in the Bahamas which 
is Vencap's office (see Exhibit G). In short, the approxi¬ 
mately $356,000 alleged to have been received by Pistell 
directly "in cash" was received by him pursuant to his 
employment agreement and not in addition to the compensa¬ 
tion payable thereunder. The allegation that Mr. Pistell's 
$60,000 salary is excessive must be judged in light of the 
income which he was receiving before he left New York and 
mov/ed to the Bahamas to become the Chief Executive Officer 
of the Company. Mr. Pistell was paid $50,000 per year in 
his capacity of Chairman of the Executive Committee of the 
Lincoln American Corporation. He resigned from that posi¬ 
tion in October 1972 to devote full time to Vencap’s 
business. 


(c) The payment of Mr. Pistell's expenses, which 
are alleged to be personal expenses, consisting of air¬ 
plane travel, American Express, limosine service, the 
Metropolitan Club in New York, the Sleepy Hollow Country 
Club and the New York Telephone Company, in the aggregate 
amount of approximately $51,000, was determined by Vencap's 


i 

I 




accountants to be for business expenses. Mr. Pistell 
travels constantly in connection with Vencap's business, 
and it would hardly seem that such amount of expenses 
incurred during nearly a two-year period on behalf of the | 

i 

company is unreasonable. In any event, the reasonableness 
of such expenses is at best a question for a trial in an 
appropriate action in an appropriate forum and not one 
which is properly the subject of preliminary injunction in 
this action. 

(d) The other questions relating to the propriety 
of legal fees paid to Havens, Wandless, Stitt & Tighe, the 
$25,000 paid to Mr. Blackman pursuant to his employment con-j 
tract, and, the other payments to "friends and acquaintances"[ 
some of which were charged as compensation to Mr. Pistell 
(the loan to Mr. Hill, for example), or the payment to Dr. 
Malouf (an investment by the company in a Mexican mining 
venture), are either characterized in a false and mislead- 

I 

ing fashion or represent an effort on the part of the 
plaintiff to substitute its business judgment for the 

I 

business judgment of the company's management. Such ques¬ 
tions might be relevant at trial in an appropriate action 
in an appropriate forum on the question of an alleged waste \ 

I 

of corporate,assets, but do not justify the granting of 

i 

♦ 

the drastic remedies prayed for in this action. i 

t 

7. I therefore submit that plaintiff has not shown 


that it will prevail on the trial of this action. 
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8. The second element required to be shown in an 
application for preliminary injunction is that plaintiff will be 

i 

irreparably damaged if the injunction is not granted. 

(a) Plaintiff, in support of his contentions, 
states, among otl ir things, that Pistell's action in borrowing 
from Vencap to pay his tax lien indicates that he has no other 
assets to respond in damages and, from this, he tries to make 
out irreparable damage to plaintiff if the injunction is not 
granted. 

(b) As I pointed out earlier, the subject loan to 

j 

Pistell is fully collateralized and Pistell has, in fact, paid 
interest on the loan, which clearly indicates that the unsup- 

j 

ported statement on page 4 of plaintiff's affidavit that "it is 
reasonable to conclude that he will not be able to pay any judg- 
ment" is not borne out by the facts. Further, more importantly, 
the plaintiff has chosen to sue, in addition to Pistell indi¬ 
vidually, Vencap, Intervent, Inc. and Intercapital, N.V., other 
individuals including my partner, my law firm and me. There is 
no allegation ror can there properly be any allegation that none 
of these individuals, in the event of judgment against the defen 
dants, could resp nd in damages. It is an essential element for 
plaintiff to have the relief which it seeks to allege and prove 
to the satisfaction of the court that it could, not obtain satis¬ 
faction of a judgment if, in fact, it obtains a money judgment 
against the defendants. I respectfully submit that this is a 
fatal flaw in plaintiff's application. 
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(c) Further to the question of irreparable harm 
to the plaintiff, it is put to the task of shoeing that the 
history of Vencap is such and the evidence as to the future 
intention of Vencap and its prinpipsals are such as to indicate 
overwhelmingly to the court that Vencap and its principals have 
been and/or are clearly embarked on a course which will result 
in the alleged usurpation and diversion of the assets of Vencap. 
The past history as to Vencap's investments has been testified 
to over and over again, and in fact the schedule of Vencap's 
securities transactions was furnished to the SEC as late as 

May 3, 1974, which schedule is annexed as Exhibit Q to the 
affidavit of Eugene R. Anderson in support of its motion, and I 
have given such additional detail and explanation as herein I 
deem appropriate. 

(d) In support of its application for preliminary 
injunction, plaintiff has stated in Paragraph 30 et seq. of its 
affidavit on pages 16, 17 and 18 thereof, that "there is a very 
strong likelihood that the activities of Pistell will continue 
unabated thereby further dissipating the assets of IIT trans¬ 
ferred to Vencap". In support of this allegation, plaintiff 
cites at length from a deposition of Pistell given to the 
Securities and Exchange Commission in which, out of context and 
in a misleading fashion, the investment opportunities which 
Pistell is looking into for Vencap are described. It is impor¬ 
tant to look at these statements since they are essential to 


■ 

| 



t 

f 


♦ 

I 


the plaintiff's case to show irreparable injury. 









ays ^ara 


(e) First, he says *we are looking at opportun¬ 
ities dealing with the growing of various crustaceans in the 
Caribbean through genetics which looks that it could be a very 


substantial opportunity for us", and further Mr. Pistell testi- j 
fied that they were looking into situations that could take 
from anywheres of $100,000 to a million dollars, including a 


possible venture in Africa. I submit that the court should read 
this testimony to indicate that Mr. Pistell is a very active, 
creative businessman who is using his energies to investigate 
investment opportunities which, in his judgment, have substantial 
possibilities, and contradicts in every particular the notion 
that Pistell, on behalf of Vencap, will "divert" or "usurp" funds 
and not employ them in business ventures which he, in his judg¬ 
ment and the judgment of his management, deems to be appropriate. 

(f) There is a further allegation that Vencap 
transferred $700,000 out of the country, which funds were in the 


Bank of Commerce and are now in Canada at the Royal Bank of 

l 

Montreal. This is an attempt to convey to the court a notion 

j 

which was very prominent in the Securities and Exchange Comrnis- 

I 

sion case against Robert C. Vesco, wherein it was alleged that 

i 

i 

Vesco had taken funds from New York banks and put them in banks 

I 

in the Bahamas controlled or dominated by Vesco and his associates. 
There is no attempt to determine whether such transfer had a 

! 

I 

I 


legitimate business purpose or in any way is in violation of any 
law. Certainly, the Canadian bank in which the funds had been 
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ding Co the testimony, is a responsible bank 
ntrol rf PisCell or Vencap, as was alleged to be 
Vesco litigation. 

e third essential element which the court-must 
context of; the relief prayed for is whether or 
of the drastic relief prayed for will create 
and do greater damage to the defendants than 
in on the part of the plaintiff. In that regard 
fidavit describes the present situation with 
efendant companies and his own position. I can 
n knowledge, that several ventures in which 
stantial interest could very well be destroyed 
he granting cf the relief prayed for by the 
laintiff wants to ensure that Vencap will effec- 
yed, it could conceive of no better way to do so 
cap from continuing its business in the ordinary 
t believe it is appropriate for the court at 
e proceedings to make judgments concerning the 
s proposed investments, but it is necessary for 
sider that Vencap has continuing commitments, 
al for the survival of that company. The loss 
nvestment could result in a loss to Vencap of 
dollars. The loss of a contemplated investment 
t venture with the Cameroons Government could 
loss exceeding ten million dollars. 


/ 
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acct to the bond requirement of plaintiff, 
determines to continue the restraints 
f prayed for by the plaintiff, the amount j 

I 

I 

:alculated to protect Vencap, its affili- 
Its shareholders from the immense losses 

i 

, should the circumstances produce the j 

to herein. While it is impossible to 
Lai losses with any particularity, v/e ^ 

at leas * $5,000,000 should be posted. 

3ur deponent respectfully prays that the 
Lief prayed for in the plaintiff's moving 
L respects and in the alternative, should 
grant such relief, the plaintiff be 

I 


i in an amount not less than $5,000,000. 























; UNITED STATICS DISTRICT COURT 
I SOUTHERN DISTRICT OF NEW YORK 



I 


IIT, an International Investment 
Trust, and Georges Baden, Jacques 
j Delvaux and Ernest Lecuit, as 
| Liquidators for IIT, an International 
j Investment Trust, 
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74 Civ. 2504 (CES) 


Plaintiffs , 


- against - 


|| VENCAP, LTD., INTERVENT, INC., 

!i INTERCAPITAL, N.V., RICHARD C. 

PISTELL, WALTER BLACKMAN, ROBERT L. 
-• VESCO, MILTON F. MEISSNER, NORMAN 
LEBLANC, STANLEY GRAZE, CHARLES E. 
MLJRPHY, JR., DAVID TAYLOR and 
j, HAVENS, WANDLESS, STITT & TIGHE, 


Defendants. 


x 


I STATE OF NEW YORK ) 

) ss. : 

| COUNTY OF NEW YORK ) 


!! 

i 

i 

i 

I 

i 


CHARLES E. MURPHY, being duly sworn, deposes and says: 

(1) I am an attorney admitted to practice in the State 
of Now York and am a member of the bar of this Court and a member 
of the firm of Havens, Wandless, Stitt & Tighe, 99 Park Avenue, 
New York, New York 10016. I am also named as a defendant in the 
within action. 


(2) I am submitting this affidavit in opposition to 

I 

the plaintiff's motion for a preliminary injunction and for the 
appointment of a temporary receiver of the assets of Vencap Limited 

I 

I 

i ct al and the other relief requested by the plaintiff. 


i 










(3) I have known Richard C. Pistell for at least ten 


i 


(10) years and have acted at various times as his personal 138A I 

counsel and counsel for companies with which Mr. Pistell has been ! 

i 

associated. 


(4) In paragraph 16 of plaintiff's complaint herein 

I 

it is alleged that, "Vesco, Meissner, LeBlanc and Graze, jointly 
j and severally controlled IOS, IIT management and IIT. 10S 
controlled IIT and IIT management. Pistell, Blackman, Vesco, 
Meissner, LeBlanc and Graze, jointly and severally, controlled 
Vencap, Intervent and Intercapital." As to the statement therein ! 
that Pistell, Blackman, Vesco, Meissner, LeBlanc and Graze, 
jointly and severally, controlled Vencap, Intervent and Inter¬ 
capital, no facts have ever come to my attention in my capacity 
as an attorney for Pistell or as an officer and director of 
Vencap or in any other manner which lends any support whatsoever 

! to the allegation contained in paragraph 16 of the complaint 

I 

insofar as it attempts to suggest that any or all of Vesco, 
Meissner, LeBlanc or Graze have an interest in Vencap or the 
i other companies controlled by Vencap and based upon my knowledge 
of the formation of Vencap, the negotiation of its financing and 

i 

its subsequent activities, this statement is absolutely and cate- ^ 

I 

gorically untrue. . j 

0 

i 

(5) In paragraph 24 of the complaint it is alleged that 

i 

"In or before May 1972, Pistell, Vesco, Meissner, Graze and 
LeBlanc and others (herein collectively "Conspirators") schemed 

I 

and conspired to defraud, deceive and deprive IIT and its hare- 
j'j holders of substantial sums of money for the personal bene : 
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capacity as an attorney for Pistell and as an officer and direc- j 
tor of Vencap, no facts ha*-' ever come to my attention directly 

] 

or indirectly which have ever suggested to me or led me to con¬ 
clude that the allegation contained therein has any merit what- 

* 

soever. Upon information and belief, based upon my personal ; 

I 

knowledge of the arrangements for the funding of Vencap and the 

i 

circumstances surrounding the operation of Vencap, 1 can say that 
the allegation contained in paragraph 24 is absolutely and cate¬ 
gorically untrue insofar as it suggests that Pistell entered into , 

♦ 

I 

a conspiracy with any of the other named individuals and I further, 

I 

assert that no such scheme ever existed or presently exists. j 

I 

WHEREFOR, your deponent respectively prays that the 
application for the relief prayed for in the plaintiff's moving 


papers be denied in all respects. 


Charles E. Murphy 


I Sworn to before me this 
j| /-> " day of June, 1974. 

^_ ^ 

/ r. r:f. ; 0 ! ts 

/ Nd 3. f r-.U cf !.'cv/ York 

/ No. :ii-«'3onc3 

CuoMic'J in Nc.v York County 
Commution Eipirot iV.arch 30. 1975 








UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

.. 

IIT, an International Investment 
Trust, and Georges Baden, Jacques 
| Delvaux and Ernest Lecuit, as 
' Liquidators for IIT, an International 
Investment Trust, 

Plaintiffs, 

- against - 

VENCAP, LTD., INTERVENT, INC., 
INTERCAPITAL, N.V., RICHARD C. 

PISTELL, WALTER BLACKMAN, ROBERT L. 
VESCO, MILTON F. MEISSNER, NORMAN 
LEBLANC, STANLEY GRAZE, CHARLES E. 
MURPHY, JR., DAVID TAYLOR and 
HAVENS, WANDLESS, STITT & TIGHE, 

Defendants. 

— - x 

STATE OF NEW YORK ) 

) ss.: 

COUNTY OF NEW YORK ) 


RICHARD C. PISTELL, being duly sworn, deposes and says: 

1. I am a defendant in the above entitled action 
together with other defendants which include Vencap Limited and 
other companies of which I am a principal shareholder, director 

and officer. 

2. I am submitting this affidavit in opposition to 

i 

the motion made by plaintiff for a preliminary injunction and 
for the appointment of a temporary receiver of the subject 

I 

I companies. 

3. I am advised by my attorneys that there are serious ( 

I 

jurisdictional questions concerning the power of this court to , 
! take jurisdiction of the subject companies and of the transactions 
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AFFIDAVIT 












complained of, and it is my intention that all rights to raise 
jurisdictional issues arc preserved and are not waived by our j 
appearance for the purposes of contesting the issuance of the 
relief prayed for by the plaintiff. 

4. I have voluntarily and on frequent occasions during 

I 

» 

1972, 1973 and this year, given testimony before the Securities 
and Exchange Commission and before this court concerning my 

I 

background and experience as an entrepreneur in international 

i 

financial matters and in the financing, development and operation 

I 

- # ; 
of companies whose primary purpose is investment in risk capital 

ventures. It would serve no point for me to repeat what is 

already on the public record concerning my bockground and ex- j 

perience and my successes and failures in my chosen field, except ( 

! 

that I do feel that there is some basis for me to make the state- , 

I 

ment that my record as a businessman indicates that an investment j 
in a company of which I am the principal would not De considered j 
to be an investment in a "shell corporation" as it is alleged by ; 
the plaintiff. 

5. I have also repeatedly testified as to the circum- 

i 

i 

stances in which I met Robert C. Vesco and his associates. At 

I 

the time I met Mr. Vesco I had, in my opinion, the perfect right 
as a citizen to deal with him in business transactions. I was 
introduced to Mr. Vesco by individuals who are well known in 
the financial community. I had no reason to, and had no basis 
for any suspicion to think that Mr. Vesco and his associates were 
anything other than businessmen who deserved the respect of the 
business community. At the time I dealt with Mr. Vesco I was 








involving Mr. Vesco and Che dollar funds, and as far as I -am 142A 
aware none Chen exisCed. In Chis conCexC I would submic Co Che 
courC ChaC numerous banks and rcpuCable businessmen in Che U.S., 
including many of Che major invesCmenC banking and brokerage 
firms, dealc wich Che IOS companies. These companies were 

i 

represenCed by eminenC New York counsel and chere is no basis 

I 

for any assercion ChaC aC ChaC cime I should have had any 
reason Co believe ChaC Chey would be Che subjecC of such greaC 
noCorieCy and concroversy or ChaC such accusaCions would be 
made againsC Chem, and Chrough Chem againsC me, ChaC Chey had 
defrauded millions of people ouC of hundreds of millions of 
dollars. 

6. I negoCiaCed an agreemenC ac arms-lengch wich 
Mr. Scanley Graze acCing for IIT for an invesCmenC in a corporace 
enCiCy which I proposed Co organize in Che Commonwealch of Che 
Bahamas. AfCer I had negoCiaCed Che essenCial Cerms of Che 
referred Co invesCmenC wich Graze, I earned Che matter over Co 
my aCCorneys, Messrs. Havens, Wandless, SCiCC & Tighe, Co 
assise me in Che preparaCion of definicive agreemenCs and Che 
organization of one or more companies. They in Curn reCained 
counsel in Che Bahamas for Chis purpose and agreemenCs were 

i 

I 

in face enCered inCo in Che Bahamas and execuCed in SepCember • 
1972 following which Vencap was funded. 

I 

7. AC no Cime Co Che besC of my rccollccCion, did I 

| 

have any basis Co believe ChaC Chere was any question concerning 
Che righc of Graze or of IIT Co enCer inCo such an agreemenC 
wich me and Co in face consummaCe Che cransacCions sec forch 

I 

I in Che agreemenC. 


<» 







involving Mr. Vesco and Che dollar funds, and as far as I -am 142A 
aware none Chen exisCed. Xn Chi.s conCexC I would subtnic Co Che 
courC ChaC numerous banks and repuCable businessmen in Che U.S., 
including many of Che major invesCmenC banking and brokerage 
firms, dealc wich Che IOS companies. These companies were 
reprcsenCed by eminenC New York counsel and chere is no basis 

I 

for any assercion ChaC aC ChaC cime I should have had any 
reason Co believe ChaC Chey would be Che subjecC of such greaC 
noCorieCy and concroversy or ChaC such accusaCions would be 
made againsC Chem, and chrough chem againsC me, ChaC Chey had 
defrauded millions of people ouC of hundreds of millions of 
dollars. 

6. I negoCiaced an agreemenC aC arms-lengCh wich 
Mr. SCanley Graze acCing for IIT for an invesCmenC in a corporaCe 
enCiCy which I proposed Co organize in Che CommonwealCh of Che 
Bahamas. AfCer I had negoCiaCed Che essenCial Cerms of Che 
referred Co invesCmenC wich Graze, I Curned Che maCCer over Co 
my accorneys, Messrs. Havens, Wandless, SCiCC & Tighe, Co 
assise me in Che preparaCion of definicive agreemenCs and Che 
organizaCion of one or more companies. They in Curn reCained , 

counsel in Che Bahamas for Chis purpose and agreemenCs were ! 

in face enCered inCo in Che Bahamas and execuCed in SepCember 

i 

1972 following which Vencap was funded. 

7. AC no Cime Co Che besC of my rccollccCion, did I 
| have any basis Co believe ChaC Chere was any question concerning 
Che righC of Graze or of IIT Co enCer inCo such an agreemenC 
wich me and Co in face consummaCe Che cransacCions sec forch 



in Che agreemenC. 





8* Plaintiff has allel^A paragraph 16 of the 
complaint that "Vesco, Meissner, LeBlank and Graze, jointly and 
severally controlled IOS, IIT Management and IIT. IOS controlled ! 

i 

IIT and IIT Management. Pistcll, Blackman. Vesco. Meissner . 

LcBlanc and Graze, j ointly and severally controlled Vencap . 
jL ntervent and Inter c apital . (emphasis supplied). The under¬ 
lined statement to the extent it relates to Messrs. Vesco, 

Meissner, LcBlanc and Graze is absolutely and categorically 1 

i 

denied in every respect. Those individuals, alone or with any 
other person, have no interest in Vencap direct or indirect, of 
record or beneficially, as officers, directors, managers, stock¬ 
holders or otherwise. 

9. Plaintiff has further alleged in paragraph 24 of 
the complaint that "In or before May 1972, Pistell, Vesco, Meissner 
Graze and LeBlanc, and others (herein collectively "conspirators") 
schemed and conspired to defraud, deceive and deprive IIT and 
its shareholders of substantial sums of money for the personal 
benefit and use of the conspirators (herein "scheme") ..." 

This allegation is absolutely and categorically denied ^ 
and is untrue ir. every respect. 

I 

I negotiated the Vencap deal with Mr. Graze who was | 
the fund manager in London. I met Mr. Meissner only once in 

! 

my life on an occasion having nothing to do with the Vencap 

j 

financing and I never "conspired" or"schemed" with any one or 

i 

all of these individuals including Vesco. 

10. I considered this company to be owned by myself and 

I 

the other shareholders of Vencap, including IIT, and I proceeded 



>»*- - 








- 144A 

to act as a businessman in the manner I thought to be appropriate. 
Any transactions I have had with the company or with others have 
been fully documented and I have made no attempt whatsoever at 

any time to withhold information from any legitimate inquiry and ! 

| 

have, in my opinion, operated the company in a reasonable fashion. 1 

11. My attorneys have given details concerning the 
investments made by Vencap and its activities and I will not 

! 

repeat them here, except to say that I have spent seven days a 

week in the past number of years with extensive travel and effort j 

| 

to make what I consider to be appropriate investments for Vencap. ■ 
It is perfectly clear and it has always been perfectly clear that ; 
the kinds of investments which Vencap would make would be of a 
speculative nature and would entail risk. It is my opinion that 
in a devastating international economic climate I have done 
reasonably well for Vencap and have made investments which have 
in hindsight been appropriate for the company. 

12. It is alleged that I took an excessive salary from 
the company and in support of that there is an attempt made to 
show that fund managers in the U.S. would not have made such a 

i 

i 

salary. I find this to be totally outrageous as I never purported 

i 

to be operating Vencap in the same context as an investment 
advisory firm in the U.S. nor did I advise IIT or anyone else 

i 

that I was. It is alleged that substantial funds were diverted 

i 

to my personal use. My attorneys have described the transaction 
in which I borrowed funds from Vencap for the purpose of paying 

I 

off a U.S. tax lien and gave to Vencap adequate collateral 

I 

security to cover such a loan. The other allegations against me ! 


/ 
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in the complaint deal with my use of the funds of Vencap and 
are specious in that they alleged that I used the money to be 
"generous" with various friends and associates. It is my state- 

! 

ment that I used the funds for the purposes of furthering Vencap 
and, if in my judgment I made advances or loans to certain 
individuals, which I believe would inure to the benefit of 
Vencap, I think it is an outrage for the plaintiff to suggest 

j that I had no right to do so, or that such advances or loans had 

I 

no legitimate business purpose. 

13. At the present time, substantially all of my 
business activities are involved in Vencap and its affiliated 
companies and my personal, business and financial future is 1007. 
at stake on the success of Vencap and its affiliated companies. 

14. The granting of a preliminary injunction would 
cause irreparable damage to Vencap and its affiliated companies 
and to me and would in fact destroy Vencap and its investments 

i 

and would have the necessary result of destroying me. 

15. In support of the foregoing allegation I submit 
that Vencap has continuing investment programs which in my 
opinion are good for Vencap and will be profitable to Vencap. 
Although I do not pretend to be a soothsayer and neither are the 
plaintiffs or their attorneys, if there is an injunction, these 
transactions will be effectively blocked and Vencap will be 
unable to proceed, will lose whatever rights it has acquired, 

i 

i and will effectively be destroyed as an investment vehicle. 

16. I am so intimately associated with Vencap and of 

l 


course am named directly as a defendant in this complaint to the 






effect that the mere publicity surrounding this lawsuit and the 
applications for restraining orders and receivers and the serving 
of subpoenas on unrelated third parties who have business rela¬ 
tionships with me, have caused such severe apprehension in the 

minds of bankers, underwriters and the investment community that 

l 

an affiliated company's position in a substantial investment is 

already in jeopardy. The financial stability of that company is 

so intimately involved with my personal and business standing 

that the granting of a preliminary injunction and appointment of 

a receiver could effectively destroy it. 

Vencap, moreover, is unable to pay for stock of a listec 

company purchased by Vencap and is now being threatened with 

publication of this information. Plaintiff is creating what is 

known as a self-fulfilling prophecy by bringing this outrageous 
i 

I action against me and my companies. If the court allows the 

i 

proceedings to continue in this fashion, plaintiff will be 
directly responsiblfe-for the losses to tfencap and for the 
destruction of that company, other companies with which I am 
associated, and as I stated before but cannot reiterate strongly 
enough, my own personal and business destruction. 

17. My attorneys advised me that one of the require¬ 
ments for the granting of a preliminary injunction is that the 
harm done to the plaintiff by not having the injunction will be 
greater than the harm to the defendant by the granting of the 
• injunction. 1 believe I and my attorneys have successfully 
jl refuted in every particular the notion that I have converted the 





funds of Vcncap to my own persona 
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il benefit. 


To grant the 


preliminary injunction would necessarily involve a decision on 
the part of the court that.my conduct in the past with respect 


j to Vencap and any actions which I am proposing to take in the 
future would be such as would destroy the value of Vencap should 
there be a judgment rendered in favor of the plaintiff. It is 
plain to me that the granting of such relief would insure the 
destruction of Vencap, the preservation of which is the object 
of printiff s suit, and if in fact plaintiff is unsuccessful 

in his action the costs to Vencap will be immense, impossible 

* 

j to measure in monetary terms, and permanent. 

18. It is for these reasons that I respectfully pray 
the court to deny plaintiff's application in all respects, to 
lift all restraints against me, and the other defendants concerned 

i 

j and to permit me to go about the business of Vencap pending the 

i 

| trial of this action. 
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Upon hoar inn the portion and for r.ood caur.o 
r.hown, it i.r, hereby 

ORDERED that the Temporary Restraining Order 
entered herein on June 10, 197*1 lr. hereby extended until 
July 1, 197*1 • 


HO ORDERED. 



United Dtates District Jifdge 


Dated: Now York, II. Y. 

June 20, 197*1. 
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SOUTHED DISTRICT 


HHM 


IIT. an International Invent: it 
Trust, and Ceorgs3 Baden, Jacques 
Delvaux and Ernest Lecuit, as 
Liquidators for IIT, an inter¬ 
national Investment Trusc, 


Plaintiffs, 


-against- 


74 Civ. 2504 


VSNCAP, LTDi'/*' INTERV3NT, INC., : # . ... 

ri-jrrr^cAPITAL, N.V. , RICHARD C. '• 

PISTELL, . VALTER BLACKMAN, ROBERT *• • 

- jv. VESCO, ‘MILTON F. MEISSNER^ # . ... 

NORMAN LEBLANC, STANLEY G?AZ^, 

.CHARLES Si 'TJRPHY, JR., DA/ID . .. J 1 - 

” TAYLOR and ..W^NS, WANDLESS, 

STITT a. TIGKE, . 

J' /' Defendants. 

_ ____ x 

-. ORDER ' ''I".- 

t ' * • 2 

It Is therefore hereby 

ORDERED that defendants Vencap, Ltd., Intervent, 
Inc., Intercapital, N.V. and Richard C. PIstell, their 
agent 3 and employees, those acting In concert with them, whe 
agents and employees of those acting in concert with then 
and those having notice of this preliminary Injunction be 
enjoined from expending; ..dissipating, reducing, encumbering, 
investing, transferring and exercising any control over -he 

present and future assets of IIT, Vencap, Ltd., Intervent, 

• \ • • • ■ % 

Inc. and Intercapital, N.V. until such time as the order 

nay be modified or the within action shall be finally 

determined; and It Is further 

ORDERED that the undertaking previously filed by 

plaintiffs in the amount of $10,030. be increased to $50,000, 
for the payment of such costs and damages as may be in 

curred or suffered by Vencap, Intervent, Intercapital or 

Pistell if it i3 found that they were enjoined wrongfully; 

, * «S 

and it is further 







New York, New York, be appointed receiver herein'to take 
charge of all present and future assets of xl r f, Ver.cap, 
Intervent and Intercapital, now in the possession and con- 


150A 


trol of Pistell, Vencap, Intervent and Intercapiual or which 
shall subsequently cone into their possession or control 
until this Order Is modified or until a final determination 
has been rendered in this natter; and it Is further . 

ORDERED that such receiver be directed to take an 
accounting of past expenditures of Pistell, /encap, Inter¬ 
ment and Intercapital, and recoup for the benefit of plain- ^ 
tiffs herein any as 3 et 3 of Vencap, Intervent or Intercapiwal . 

which have previously been' wrongfully or improperly dis— 

\ • 

parsed; and It 13 further * .. . • . 

ORDERED that the parties cone before this Court 
• » • 

within ten days of the date of this Order with any pro¬ 
posed modifications of thi3 Order; and it is furtner 

ORDERED that such receiver be required to take 
an oath swearing to faithfully perform his duties in such 
manner and form a 3 is required by the Rules of this Court; 

ORDERED that such receiver shall file an under¬ 
taking in the amount of $25j000 in the form requi. ed by 
the Rules of this Court by July 10, 1974 at 4:00 o'clock 
in the afternoon of that day for the payment of such costs 
and damages as may be incurred by any of the appearing . 
parties heroin as a result of said receiver's misfeasance of nis 


duties. 


SO ORDERED, 




United States District judge 


Dated: 


Mow York, N. Y 
July 3 * 1974. 
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j DAVIO P PRESCOTT 
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Anderson Russell Kill & Olick, p. c. 

Rockefeller Center 
600 Fifth Avenue 
New York. N.Y. 10020 

CABLEA0DHE55 
NEWCRALAW N C W VO R K" 




July 2, 1974 


STUART A WHITE 
COUNSEL 


The Honorable Charles E. Stewart 
Room 2602 

United States Courthouse 
Foley Square 

New York, New York 10007 

Re: IIT, et al. v. Vencap, et al. 

74 Civ. 2504 (CES) 


Dear Judge Stewart: 

This letter relates to the question of United 
States fundholders for IIT. 

Immediately after the colloquy with respect to 
Exhibits 5 and 7 and the U.S. fundholders I contacted our 
clients to obtain an affidavit. 

Our clients are in Luxembourg and, as I believe 
you know, the basic records are in Ferney-Voltaire, France 
so that there is a communications problem because of the « 

three way geographic separation. Secondly, there is 
always a time lag because Luxembourg and France are wind¬ 
ing up # their business day at about the time we are starting. 
Responses are not as immediate as we would hope. Since the 
air fare to Europe is now quite expensive, I did not feel 
that I could justify sending a member of our firm to 
Ferney-Voltaire to attempt to shorten the time. 

Within the next day or so I expect to have an 
affidavit from Ferney-Voltaire stating that as of 
December 31, 1973 IIT had fundholders approximately as 
follows: 
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U.S. citizens who are residents 

of the United States 65 

U.S. citizens who are non-residents 

of the United States 110 

Non-U.S. citizens who are residents 

of the United States 160 

These totals will confirm the information shown 
on the computer printouts. Exhibits 6 and 7. 

As soon as the affidavit is prepared v/e will 
have a copy telexed to our office and will submit the 
telex to you. 

I respectfully submit to Your Honor that Exhibits 
6 and 7 are sufficient to establish the probability that at 
the hearing on permanent injunction the plaintiffs will 
succeed in proving the facts stated above and shown on 
Exhibits 6 and 7. 

The fund holdings stated above, I submit, show a 
significant impact on the United States securities market. 
In the Ra lston Purina case (346 U.S. 119 (1953)) there 
wore relatively few stockholders involved. In connection 
wit.h the private offering exemption under Section 4(2) of 
<n<' l f, 33 Act, the guideline has traditionally been a 
"handful" of sophisticated investors. See Securities 
Act of 1933 Release No. 5487 dated April 23, 1974. New 
SEC Rule 146 provides a limit of 35 purchasers for exemp¬ 
tion as a private offering. 

In addition to the U.S. fundholders there are 
at least two other factual bases upon which you can reach 
a conclusion that the transactions of which the plaintiffs 
complain had a significant impact on the domestic securi¬ 
ties market. The first is the sale of the "blue chip" 
securities at ANBT by IIT. The second is the fact that 
Vencap was 80“?, invested in marketable United States secu¬ 
rities shortly after it received the $3,000,000 from our 
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clients. Mr. Pistell so testified before Your Honor-in 
April 1973. See Exhibit 12 at p. 2320. See also 
Exhibits 30 and 33. 


I regret that the affidavit has not arrived 
from Ferney-Voltairc and am doing everything within my 
power to obtain it forthwith. yjf j \ 

trul 



' ///'/'’/ / 
t / 

'Eugene R. 





Anderson 


cc: John C. Oram, Jr., Esq. 




SOUTHERN DISTRICT OF NEW YORK 
11 T , e t a 1 , 

Plaintiffs 

against 

Vencap , et al , 

i 

Defendants 
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AFFIDAVIT OF 
PETER G. WOOD 


PETER G. WOOD, being duly sv/orn deposes and says: 

1. I am Manager of the Client Service Department of Services 
Administrates IOS France, S.A., a subsidiary of Trans- 
global Financial Services Limited, which provides admini¬ 
strative services to I.O.S., Ltd. I am a citizen of the 
United Kingdom and I reside in Ferney-Voltaire, France, 
where I have been a resident since January 1966, when I 
was first employed by IOS. 

!. From January 1966 through the present I have been respon¬ 
sible for the maintenance of the records of the Fundholders 
of 11T, an International Investment Trust (herein "IIT"), 

as well as the records of the Fundholders of the various* 
other Funds. 

As of December 31, 1972, there were approximate1y 150,000 
Fundholders in IIT and among them are the following: 

A. United States Citizens residing outside the United 
States - 111 

B. United States Citizens residing in the United States 

- 67 

C. United States Residents who are not citizens thereof 

- 159 

D. Total United States Citizens - 178 

E. Total United States Residents - 226 









4 


$ 


r 
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• 4. The number of Fundholders in 11T enumerated above has 
remained constant from November 28, 1972 through the 
present. There may, however, have been minor changes in 
the number of United States Citizens and Residents due to 

i 

changes in di ti zenshi p“and residence of Fundholders. 

5. The numbers referred to in paragraph 3 are derived from 
a Client Master File maintained on computer tape. This 
tape was made anc kept in the orainary course of business 
and deponent provided the fundholder information that was 
stored on the tape including but not limited to the citizen¬ 
ship and residency of the Fundholders. Accordingly, deponent 
is familiar with the contents of the tape anc the matters 
set forth herein. 



/PETER G. WOOD 


Sworn to before me 

this j > - day of July, 1974 





UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


IIT, et al., 

Plaintiffs, 
-against- 

VENCAP, LTD., et al., 

Defendants. 


STATE OF NEW YORK ) 

• ss • : 

COUNTY OF NEW YORK j 


X 


X 
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AFFIDAVIT 


EUGENE R. ANDERSON, being duly sworn, deposes and says: 

1. I am a member of the firm of Anderson Russell Kill 
& Olick, P.C., counsel to the plaintiffs. I make this affidavit 
in partial opposition to the proposed modifications of the pre¬ 
liminary injunction which have been suggested by the Receiver, 
Arnold I. Burns. 

DEFENDANTS ARE APPARENTLY 
NOT INTERESTED IN MODIFYING 
THE PRELIMINARY INJUNCTION 

2. Almost immediately after the Court suggested that 
the parties get together with respect to a modification of the 
preliminary injunction, I wrote to counsel for the defendants 
suggesting that he call us with his suggestions. A copy of my 
letter is enclosed as Exhibit A. We have never received any 
response to our overture. Based on this apparent lack of interest, 
on the defendants' part, plaintiffs respectfully request that 
there be no modification of the preliminary injunction. 










DEFENDANTS HAVE FAILED AND NEGLECTED 
TO SUBSTANTIATE EXPENDITURES HERETO¬ 
FORE MADE WITH THIS COURT'S PERMISSION 
AND THEREFORE SHOULD NOT BE PERMITTED 
TO MAKE FURTHER EXPENDITURES _ 157A 

3. As a result of an application by the defendants, 

the temporary restraining order was modified to permit the 

defendants to make four payments aggregating $33,998.19. This 

was done on the express understanding both on and off the record 

,» • 

that these four expenditures would be substantiated. Mr. Oram 
stated: 

'That, your Honor, is an amount in the aggregate 
of $33,998.19. We understand that on Monday morning 
we would supply your Honor with confirmation with 
respect to the purchase of the stock and any other 
bills which aggregate the amounts that we talked 
about here." (Transcript, p. 94.) 

4. It has been over a month since that commitment was 
made and if any bills or other substantiation was submitted to 
the Court, no copy was 1 received by counsel for the plaintiffs. 
This casual approach to money and commitments to the Court 
evidences a lack of interest on the part of the defendants in 
obtaining further funds. 


PISTELL SHOULD NOT RECEIVE FURTHER 
COMPENSATION FOR "SERVICES" 

RENDERED TO VENCAP _ 

5. As this Court found: 

"From the founding of Vencap through April 30, 

1974, Vencap, Intervent and Intercapital have dis¬ 
persed to or for Pistell as salary, advances, loans 
and expenses $1,456,461.57 (loans of $645,000, com¬ 
pensation of $356,640.62 and expenses of $454,320.95)." 
(July 3, 1974 Opinion and Order, pp. 14-15.) 

Plaintiffs submit that Mr. Pistell has been more than amply com¬ 
pensated by Vencap for his purported services. In this regard 
it is worth noting that Mr. Pistell has testified that "his 
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'main interest' was Chibex". (July 3, 1974 Order and Opinion, 
p. 16.) 

6. A further, and plaintiffs submit, dispositive 
reason for refusing any further compensation to Pistell is that 
he is the beneficial owner of at least 50% of the ordinary stock 
of Vencap and, as such, stands personally to gain the most from 
any profits made by Vencap. As the principal beneficiary of any 
Vencap gains, Mr. Pistell should be willing and even anxious to 
devote some small part of his time away from his main interest, 
Chibex. 

7. Mr. Pistell testified in SEC v. Vesco as follows: 

"Q And could you give us an estimate of what your 
family net worth is today? 

A My family net worth is in excess, I guess, of 
several millions of dollars. 

Q Is that all as a result of your efforts as a 
financier and venture capitalist? 

A I v/ould say most of it, yes." (Exhibit 12 at 
pp. 2466-2467.) 

Plaintiffs submit that it borders on the ridiculous to suggest 
that an individual of Mr. Pistell's alleged wealth, with his 
substantial equity interest in Vencap, would even ask to be 
further compensated for services. 

NO FURTHER FEES SHOULD BE PAID 
TO HAVENS, WANDLESS, STITT & 

TIGHE AT THIS TIME _ 

8. The evidence at the hearing on preliminary injunc¬ 
tion shows that in the brief corporate history of Vencap, it has 
paid Havens, Wandlcss, Stitt & Tighe $263,784.03 (Exhibits 14-35, 
31 and 32). In view of the fact that, as Mr. Pistell testified, 
the $3,000,000 fund was mostly invested in marketable securities. 
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legal fees and expenses of this magnitude seem somewhat high. 
Under all the circumstances, plaintiffs respectfully suggest 
that Messrs. Havens, Wandless, Stitt & Tighe wait for any furthe 
remuneration until a resolution of this litigation.’ 


CONCLUSION 

9. The modifications suggested by the Receiver are 

,»• 

acceptable to plaintiffs with the exception of the portions 
permitting payments to Mr. Pistell or Havens, Wandless, Stitt 
& Tighe. 



Sworn to before me this 

o * 

JO day of July, 1974. 



Notary Public 
LEON B. KELLNER 
NOTARY PU9UC.SNUE Jf .'itiVYORK 
No. 31-45:6/6/ 

Q'n'ilict i<i Nco i jil: 

Icftii Eaoircs MsrO 33.19/5 
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.v july 3, 19 74 


John C. Oram, Jr., Esq. 

Havens, ’.landless, Stitt 6 Tighe 
99 Park Avenue ■ - 

gw York, New York 10016 

• . Koj 'II? - Vencap 


C O M F J. D E » T I A L 


Dear John: 

This letter i3 in reference to Judge Stewart's 
suggestion for a rvodification o'f the permanent injunction 
We will want to consult with the receiver in this regard 
and I suggest that you call nv partner, Neal Morse, with 
your suggestions and let hin coordinate with the receiver 

Very truly yours. 


..Eugene R. Ando re on 


cc: Arnold X. Burns, Esq. 
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SOUTHERN DISTRICT OF NEW YORK 


| IIT, an International Investment 
Trust and George Baden, Jacques 
Delvaux and Ernest Le.cuit, as 
| Liquidators for IIT, an Inter¬ 
national Investment Trust, 

Plaintiffs, 

-against- 
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VENCAP, LTD., INTERVENT, INCi, 

INTERCAPI TAX,, N.V . , RIC HARD C . 
PISTELL, V7AT.TER BLACKMAN, ROBERT 
L. VESCO, MILTON F. MEISSNER, 
NORMAN LEBLANC, STANLEY GRAZE, 
CHARLES E. MURPHY, JR., DAVID 
TAYIiOR and HAVENS, WANDLESS, 
STITT & TIGHE, 

Defendants. 
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SUPPLEMENTAL ORDER 


V7H.EREAS, an Order (the "Order"), was entered herein on 
July 3, 1974 (a) enjoining defendants Vcncap, Ltd. ("Vencap"), 

Intervent, Inc. ("Intervent"), Intercapital, N.V.- ('•Intercapital'') 
and Richard C. Pistol1 ("Pistell") from expending, dissipating, • 

| reducing, encumbering, investing, transferring and exercising 
i any control over the present and future assets of IIT, Vencap, 
Intervent and Intercapital; (b) appointing Arnold I. Burns as 
Receiver of all present and future assets of IIT, Vencap, Inter- 
I vent and Intercapital in the possession of the above-named defen- 
; dants, and (c) directing the Receiver to take an accounting of 

I 

j past expenditures of the above-named defendants and to recoup 
| for plaintiffs any assets improperly disbursed; and 

WHEREAS , application has been made to this Court to 
i modify the Order, arid a hearing having been held in connection 

I 

jl therewith on the 3ist dav of Julv, 1974 at which time attorneys 
I: 

for plaintiffs, defendants and the Receiver advised the Court as 


li to suggested modifications of the Order; it is hereby 











ORDERED that defendants Pistell, Vencap, Intervent and 
Intercapital deliver to Arnold I. Burns, Receiver, a current 
statement of the assets of Vencap, Intervent and Intercapital and 
the latest financial statements respecting said corporations, no 
later than the close of business on the 15th day of August, 1974; , 

and it is further 

ORDERED that defendants Pistell, Vencap, Intervent and 
Intcrcapital turn over to the' said Receiver all of the assets ana 
property of Vencap, Intervent and Intercapital in their possession 
or under their control, including, without limitation, any and all 
cash, certificates of deposit, securities, evidences Oi. indebted 
ness and books and records of said corporations no later than the 
close of business on the 15th day of August, 1974; and it is 


further 


ORDERED that defendants Pistell, Vencap, Intervent and 
Intercapital are directed to provide the Receiver in writing v.’ith 
a detailed statement and explanation respecting current projects 
of the above-named corporations, including, without limitation, 
proposed investments in Sang in, a corporation attempting to import 
Turkish wine, and in a mining concession in the Cainaroons; and it 


is further 


ORDERED that the Receiver, upon receiving such reports 
and consulting with such experts as he feels necessary ana proper ,| 
evaluate the proposed investments and report to this Court his 
recommendations with respect thereto; and it is further 

ORDERED that the Receiver be authorized to compensate 
Pistell for the reasonable value of any services rendered, and 
for the expanses incurred, by Pistell in negotiating and evolving | 
investments for Vencap, Intervent and Intercapital and in rer'--- 4 

on such projects to the Receiver pr ovided the Receiver is 
in advance of and approves such contemplated expenditures prior ; 
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to their incurrence. Any applications for payment to Pistell for 
compensation or expenses shall be submitted by the Receiver to 
this Court for its approval; and it is further 

ORDERED that any and all claims by Pistell for past 
services rendered to or expenses incurred on behalf of Vencap, 
Intervent or Intercapital and any and all claims for fees for 
legal services and accounting services heretofore rendered to 
Vencap, Intervent or Intercapital by the firm of Havens, Wandless, ' 
Stitt & Tighe and the firm of Field, Tiger, Krell & Werber, be sub¬ 
mitted in writing to the Receiver for his consideration and I 

recommendations, but the same shall not be paid without the 
approval of this Court; and it is further 

ORDERED that any and all claims for future services 
rendered to or expenses incurred on behalf of Vencap, Intervent 
or Intercapital be submitted in writing to the Receiver for his 
consideration and recommendation, but the same shall not be paid 
without the approval of this Court; and it is further 

ORDERED that the Receiver be authorized, subject to 
application and prior approval of this Court, to retain inde¬ 
pendent auditors to aid him in fulfilling his duties herein; and 
it is further 

ORDERED that in all other respects the Order be and the 

i 

same hereby is continued in effect. i 


SO ORDERED 


Dated: New York, New York 

August 2, 1974 


U. S. D. J. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


IIT, an International Investment 
Trust, et al, 


Plaintiffs, 


vs. 

Vencap, Ltd., et al. 


Defendants. 
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Before: 


HON. CHARLES E. STEWART, 


APPEARANCES: 

Anderson, Russell, Hill & Olick, 
Attorneys for Plaintiffs 
By: EUGENE R. ANDERSON, E$Q. 

LEON KELLNER, ESQ. 


Havens, Wandless, Stitt s, Tigue,' 
Attorneys for Defendants 
By: DAVID TAYLOR, ESQ. 

t 
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District Judge 
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5:00 p.m. 
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Esqs. '•.> 

\ • 
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(Case called.) 

THE COURT: Yes, gentlemen. 

MR. ANDERSON: May it please the Court, this is an 
application for an order to show cause with temporary 
restraining order^in connection with a complaint alleging 
that Richard C. Pistell and others obtained $3 million from 
IIT which was one of the IOS Funds in the mid part of 1972. 

The allegations of the complaint that the 
obtaining of those funds and subsequent disposition of the 
funds violated the securities laws of the United States, 
among others. 

The affidavit in support of the order to show 
cause and temporary restraining order contains facts which 
were largely taken from the deposition testimony of Mr. 
Pistell in the so-called Vesco case and testimony at the 
hearing before your Honor in that case as well as exhibits 
presented in connection with both his testimony at the 
hearing and his deposition testimony. 

\ 

These documents show that after Mr. Pistell's 
shell corporation, Vencap, obtained $3 million of IIT's 
funds, that in excess of $1 million of those funds have been 
spent on items directly related to Mr. Pistell's personal 
life or personal expenditures. f 

THE COURT: Mr. Anderson, is this an additional 

southern DISTRICT court reporters. U.S. COURTHOUSE 

FOLEY SQUARE. NEW YORK. M.Y. CO 7-4560 
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million or is it part of the $3 million? 

MR. ANDERSON: One million out of the three 
million, your Honor, has been spent. A portion of that 
$1 million was some $590,000 which was used by Mr. Pistell 
to pay his United States Government and New York State 
income taxes. 

The other expenditures comprising that million 
are largely outlined in paragraph 10 of the moving affidavit, 
but they come up to what I would consider to be some very 
large amounts of money on expenditures. 

Now, Vencap, if it ever was a legitimate 
operation, was sold to IIT on the basis of being,in effect, 
an investment company. I don't believe that there is any 
way that we can see that an investment company in a two-year 
period of time could reasonably have spended over $1 million 
on expenses whether those expenses were related to Mr. 

Pistell personally or not, and I think it is just so clear, 
it is almost beyond argument that the $590,000 went to pay 
his personal expenses. 

Vencap, your Honor, has an office here in New York 

City at the Havens law firm. One of the partners of the 

Havens, Wandloss firm is a former officer of Vencap. I 

f 

believe that one of the present partners of the firm, Mr. 
Taylor who is here today, is an officer of Vencap. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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Mr. Pistell testified a few weeks ago that he 


had moved 5700,000. and this is not inoiudod in the million. 


he had moved 5700,000 out of a bank in New York City to a 


bank in Canada, and he further testified on his recent 


deposition that Vencap was contemplating further and 


substantial expenditures. 


THE COURT: I think, Mr. Anderson, I am familiar 


with your papers and I understand your application. Perhaps 


I can hear from Mr. Taylor. 


MR. TAYLOR: Yes, your Honor. Unfortunately, I 


have had to leave a meeting and I have not had the benefit 


of reading these papers before this motion. 


Mr. James Gavin, my partner, was called a few 


hours ago and was told it was important that someone appear 


at this meeting, it is a little difficult to respond with 


such short notice. 


THE COURT: The only thing before me at the 


moment, I take it, is whether or not I should enter an order 


setting this down for a hearing in the motion for a 


preliminary injunction and in connection with that, grant 


3. temporary restraining order. 


I had not supposed that you would be ready at 


this point to present your side of this problem. 


MR. TAYLOR: I can't say that we are. The 


SOUTHERN 0ISTR,CT COURT REPORTERS, U.S. COURTHOUSE 
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difficulty is that, unfortunately, I just received from 
Mr. Anderson — 

THE COURT: What I suggest we do, then, is this: 

On the basis of what I have in front of mo, I am disposed 
to enter the order and the temporary restraining order. 

I understand fully that you have not had an 
opportunity to consider this and I, of course, will be 
available to hear any application that you may want to make 
in the course of the next day or two with respect to the 
temporary restraining order. 

MR. TAYLOR: I would like to oppose that order, 
your Honor. 

THE COURT: I assume you will. 

MR. TAYLOR: May I present what I think are the 
relevant arguments? 

THE COURT: Yes. 

MR. TAYLOR: Number one, I think it is important, 

as you recall, that Mr. Pistell nor Vencap nor 

Intercapital,nor any of the named defendants are not parties 

to the SEC action and Mr. Pistell gave testimony voluntarily, 

further testimony recently in connection with the SEC case, 

and he did so upon our advice,that he should in all 

t 

respects cooperate with the Securities and Exchange 
Commission and, in particular, that he had nothing to fear 

SOUTHERN OISTniCT COURT REPORTERS, U.S. COURTHOUSE 
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because he was not in fact r. part of the so-called Vesco 
group. 

I know by just a very cursory reflection of these 
documents that there is now what is referred to as a 
Pistell group and I believe that it is fair to say that the 
Pistell group is identified in this item No. 24, which more 
specifically refers to the scheme and I find this very 
unfair, your Honor — 

THE COURT: Item 24? 

MR. TAYLOR: In plaintiffs' complaint for a jury 
trial. I find this unfair because it refers to, 
collectively, conspirators, Pistell, Vesco, et cetera, and 
among other'things -- 

THE COURT: I am trying to find Item 24. 

MR. TAYLOR: Page 5 of the plaintiffs' complaint 
and demand for a jury trial. 

THE COURT: I have it. Go ahead. 

MR. TAYLOR: I believe that the first item, I 
think, indicates to you the sort of an assumptive leap that 
has been made by Mr. Anderson. 

It says, "The conspirators,• namely, Pistell, 
Vesco, Meissner, Graze and LeDlanc conspired to do, among 
other things, sell all of ITT's readily marketable 
securities." 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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I would point out to '• lur Honor that IIT had 

» 

assets amounting to, if not $1 million, a very substantial 
amount, and it is somewhat presumptuous for the plaintiffs 
in this action to even allege that Pistell conspired with 
these other individuals, particularly in light of the fact 
that the SEC after Pistell 1 s full deposition before trial, 
before the commencement of an action, did not deem it 
worthy of the SEC to bring an action against Pistell or 
these companies; that they should claim that Pistell 
conspired with these gentlemen to liquidate and sell all of 
ITT’s marketable securities. ’ 

I think this indicates to your Honor that what we 

have here are allegations which are unrealistic, unrelated 

either what the SEC has done or what the evidence will 

relate, and I point out respectively that the transcript, 

the full transcript of the prior deposition of Mr. Pistell 

before the SEC commenced this action and at the trial in 

which Mr. Pistell was called as a witness by the SEC, 

indicated that he dealt at arm's length with these 

defendants, and with all due respect to Mr. Anderson, I take 

umbrage, I take personal umbrage at being identified, myself 

personally and my firm, as defendants with Mr. — or my 

i 

partner, Mr. Murphy with either Mr. Meissner, Mr. Vesco in 
this action because we have always dealt at arm's length 
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vith these individuals and we have no association with them. 

So, there is a very monumental assumption here 
and it is referred to here as, I say — I can only identify 
this complaint as guilty by association, by which I mean 
that any individual or person or company that dealt with Mr. 
Vesco or Mr. Meissner before, they were in any sense, in any 
respect criticized or their conduct was complained of, to 
identify anyone whoever had any dealings with these 
individuals as somehow being guilty by reason of that 
dealing. 

I would point out to your Honor that the 
transactions relating to Intercapital, Ltd., and Vencap, Ltd., 
and particularly Vencap, Ltd, because that is what is 
complained about in this complaint,were negotiated at 
arm s length in which there were opinions of counsel in 
which Wilkie, Farr represented the funds and these were all 
closea before the SEC, even before Mr. Pistell was asked to 
give a deposition by the SEC and was over before the SEC 
filed a complaint. .V 

s °, I find that the concept that there should be 
a preliminary injunction, your Honor, is inconsistent with 
what I v/ould ca-1 due process and the fairness that the 
parties are entitled to, particularly since there — as far 
as I am aware, there is now no allegation by the SEC or any 
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other party that in fact Mr. Pistell was a member of the 
Vesco group. 

THE COURT: No, but I take it what Mr. Anderson 
is raising in his papers is something new. 

You will have full opportunity, Mr. Taylor, to 
present to me your views as to whether or not there ought 
to be a preliminary injunction. 

On my quick review of these papers, I must say I 
think that at least as far as your firm is concerned, and 
you personally and Mr. Murphy personally, I have a large 
question as to whether your firm and you and your partner 
have acted in any way which is subject to criticism, but I 
just don't know. 

What I would propose to do, therefore, is to 
grant this order to show cause and make it returnable in the 
very near future. 

I take it, Mr. Anderson, you still want me to 
enter the TRO with respect to Mr. Taylor, Mr. Murphy and his 

firm and I will accept the representation by Mr. Taylor that 

. 

no member of that firm will transfer any Vcncap assets or 
assist in the transfer of any Vencap assets. 

MR. ANDERSON: It is really Mr. Pistell who calls 
the shots here, we believe. 

THE COURT: How do you want to deal with that, Mr. 
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2 

Taylor? 


3 

MR. TAYLOR: I would submit, your Honor, in light 


4 

of the fact that the SEC after full examination of Mr. 


5 

Pistell did not deem it appropriate to bring an action — 


6 

THE COURT: I am going to enter a TRO against Mr. 


7 

Pistell. My question is — 


8 

MR. TAYLOR: With all due respect, I question 


9 

whether a TRO is appropriate and would say since these 


10 

companies and Mr. Pistell were acting at arm's length, not 


11 

only is a TRO not appropriate, but I would think if there is 


12 

to be a restraint, if there is to be any restraint of normal 


13 

business conducted by these companies, which, after all, is 


14 

in the best interest of Mr. Anderson acting for IIT, then 


15 

it is appropriate that there be some kind of bond posted. 


16 

THE COURT: I will get to the question of a bond. 


17 

I take it, you don't wish,to accept Mr. 


18 

Anderson's suggestion that the TRO be modified to leave you 


19 

and your firm out of it? 

MR. TAYLOR: I think we should be left out of it, 


20 


21 

your Honor, but I don't really believe that a TRO is 


22 

appropriate. 


23 

THE COURT: I think we have been over that. 1 

f 


24 

think we will leave the TRO the way it stands. 


25 

What about a bond, Mr. Anderson, what amount do 

• 
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THE COURT: Vie are talking now about a week or 


3 

ten days at the most. 


4 

MR. TAYLOR: If we could really resolve this in 


5 

a week or ten days, I don't think there would be any 


6 

problem, but I do think because there is almost no 


7 

prima facie showing by the plaintiff in this case, that a 


8 

very substantial bond is indicated and I think it is 


9 

particularly apropos because I, without having had the 


10 

benefit of reading these claims -- my interpretation is 


11 

that the company must stand still and no amounts disbursed 


12 

or expended until that hearing is held. 


13 

THE COURT: You confuse me. First you said you 


14 

didn't think there would be anything serious and, further, 


15 

that the company was not about to disburse or dissipate 


16 

money and in the next breath, you say you want a very 


17 

substantial bond. 


18 

What do you mean by a substantial bond? 


19 

MR. TAYLOR: I think under the circumstances, your 

. 


20 

• 

Honor, a bond in the amount of $300,000 is indicated. 


21 

THE COURT: How do you arrive at that figure? 


22 

MR. TAYLOR: I would arrive- at that figure — 


23 

THE COURT: Is that the kind of loss that the 

f 


24 

defendants here may suffer in the course of the next couple 


25 

of weeks as a result of this TRO? 
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HR. TAYLOR: If there is a delay in the proceeding, 
a week or ten days would not, I don't believe, constitute 
such a delay, but if there was a delay of perhaps more than 
two weeks, in my opinion, Vencap, who is one of the 
defendants in this company, could suffer a loss on the 

. I 

valuable right which it has and to which there is full 
testimony before the SEC of an amount that could exceed that. 
THE COURT: Thank you. 

I had in mind, as I have just indicated, setting 
this down for a hearing on the application for a preliminary 
injunction as early as possible. 

What about the end of this week or sometime early 

next week? 

MR. TAYLOR: The end of this week would be fine. 

. . 

THE COURT: How about early next week? 

MR. ANDERSOM: Yes, your Honor. 

THE COURT: I want to take a minute or two to 

look at my calendar. Can you give me a short moment. 

0 

(Pause) 

THE COURT: Gentlemen, would 10:30 on Friday be 
too soon for your? 

MR. ANDERSON: That is fine. 

l } 

MR. TAYLOR: That is all right. 

THE COURT: I will impose a bond of $10,000. 
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2 

I can enter this order right now. Do you want 


3 

Mr. Anderson to file this? 


4 

MR. ANDERSON: If you will complete it and we 


5 

will then take it, conform it and file it. 


6 

THE COURT: Can we do this on one day or should 


7 

we count on going into Monday? 


8 

MR. ANDERSON: I feel this will be a Short 


9 

hearing. Our evidence will consist of the transcript of 


10 

the deposition of the trial and the various exhibits and I 


11 

will approach counsel for the defendants prior to that to 


12 

see if we can’t stipulate to have that all authenticated so 


13 

we don't have to get a reporter here to read it. 


14 

MR. TAYLOR: I think, your Honor, we would like to 

• 

15 

have a day if required to respond. We have had no notice of 


16 

this. I have had no opportunity to review these documents 


17 

so I don't really know what the scope is or what response is 


18 

required. 


19 

THE COURT: What day do you want, Wednesday, 

» « 


20 

Thursday? 


21 

MR. TAYLOR: Wednesday or Thursday would be fine. 


22 

THE COURT: You tell me. 


23 

MR. TAYLOR: Wednesday preferably. 


24 

i 

THE COURT: All right. Dy Wednesday -- what part 


25 

of the day? 



southern oistrict court reporters, u.s. COURTHOUSE 

POl FV '.OIIARF NFw yony n y CO 7.«*»0 



A 


y 






1 


rkesb 


179A 


15 


2 

MR. TAYLOR: I would hope we could start in the 

3 

morning — 

4 

THE COURT: I thought you meant to file papers. 

5 

MR. TAYLOR: Yes. If we want to respond, I think 

6 

we will want to respond formally. 

7 

THE COURT: Respond to what? 

8 

MR. TAYLOR: To these documents, file briefs. 

9 

et cetera. I think we need to have some opportunity to 

10 

reply. 

11 

THE COURT: I don't have any hearing between now 

12 

and Friday. I was thinking that you wanted a day certain 

13 

on which you would file papers in response to the 

14 

application for a motion for a preliminary injunction, not 

15 

to the order to show cause which is now done. 

16 

MR. TAYLOR: All right, your Honor. The order to 

17 

show cause, you will set down for Friday of this week. 

18 

That is acceptable to us. 

19 

THE COURT: That is on .the motion for a 

20 

preliminary injunction and you could file papers with me as 

21 

to your position as to whether or not the motion for a 

22 

preliminary injunction should be granted, and you are 

23 

suggesting Wednesday? . . 



24 

MR. TAYLOR: I would prefer to have a week after 

25 

! 

the hearing, if that is possible. 
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THE COURT: All right, you can ha\" ii ^ after 


the hearing. If you want to file anything p ; r to *,'a 
hearing — 

« 

I 

MR. TAYLOR: We will attempt to do so, but we 
have had literally no notice on this. 

THE COURT: If you want to file something before 
the hearing, I will accept your papers up until the time 
of the hearing but if you have something important to say 


to me that you want to put in writing before the hearing, V 
I think you should get it to me as soon as you can. j 

I guess, Mr. Anderson, I will put down that you 
will file the bond before four o'clock tomorrow. 

MR. ANDERSON: Fine, your Honor. . . 

THE COURT: And you will make service prior to 
the same time. 

MR. ANDERSON: Fine, your Honor. 

THE COURT: You will provide the service by mail? 

\ ' 

MR. .ANDERSON: With respect to the people who do 
not have addresses in New York City, in many instances, we 
have both leaving a copy in New York and by mail. 

THE COURT: Do you want to take this and conform 
it, please. f 

As I understand, we will meet again on Friday at 
10:30, at which time I will receive whatever evidence is 
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presented to me on the application for a preliminary 
injunction and if either of you want to file papers, either 
supplemental or additional or new papers before then, I will 
of course, receive them. 

I would suppose, Mr. Taylor, in view of the 
shortness of time he e, that at the hearing or after the 
hearing, if you want to have some time in which to file 
further papers, I would be disposed to grant you that time. 

MR. TAYLOR: I would appreciate that, your Honor.* 


- 0 O 0 - 
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MR. ANDERSON: Your Honor, Mr.E. Lanoff, who 


3 

was counsel at the SEC against Vesco hearings for Stanley 


4 

Graze, asked me — and, who was served pursuant to the 


5 

order to show cause — asked me to represent to the Court 


6 

that he no longer represents Mr. Graze, and I accept 


7 

his representation and pass that on to the Court. 


8 

Your Honor, we have a stipulation for you, 


9 

which has been signed by our firm as counsel for the 


10 

plaintiffs, and by -he Havens, Wandless firm as counsel 


11 

for certain of the defendants, Vencap, Intervent, Inter- 


12 

1 

capital, Mr. Pistell, Mr.Murphy, Mr.Taylor and the Havens, 


13 

Wandless firm, and it relates, I would say, primarily 


14 

to the use of the transcripts of Mr. Pistell’s testimony 


15 

at the trial and on deposition in the SEC against Vesco 


16 

case. 


17 

And one portion of that I think is subject to 


18 

the schedule that we worked out. The defendants had not 


19 

corrected the record in either the preliminary hearing 


20 

or on the transcript of the deposition, and this stipulation 


21 

provides that they would have until noon next Monday to 


22 

make corrections. 

i 


That is obviously acceptable as far as the 


24 

plaintiffs here are concerned. I would like to, at this 


25 

time, on the plaintiffs’ motion, eliminate Mr.Taylor, 
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2 

Mr. Murphy and the Havens, Wandless firm from the temporary 


3 

restraining order at this time, and as of this time. 


4 

I think that it has served its purpose as far 


5 

as stopping what we sought to be expenditures of fund and 


6 

I accept the proposition and I really do this on my own 


7 

motion, without having been asked, that the lawyers will 


8 

act appropriately under the circumstances. 


9 

THE COURT: You will recall we talked about 


10 

this at our last session — 


11 

MR. ORAM: Your Honor,I am John Oram of the 


12 

firm of Havens, Wandless, Stitt & Tighe. I would l.lke 


13 

to make a few preliminary observations as to the part 


14 

Mr. Anderson just raised. We have some difficulty, having 


15 

been named as defendants in this action. We have it on 


16 

two levels. Practical and philosophical. The practical 


17 

aspects, Mr.Taylor and Mr.Murphy, my partners, who know 


18 

the most about this proceeding having been named as defend¬ 


19 

ants and who will probably have to be called as witnesses 


20 

are excluded from handling the defendants' defense to 


21 

this petition for preliminary injunction. 


22 

My involvement with the affairs of Mr. Pistell, 


23 

Vencap and his related companies is about 48 hours old. 


24 

My partner,Mr. Brown, next to me, his involvement, I 


25 

•believe, is sbmewhat less. As the result, I would ask your 


0 
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indulgence, your Honor, that Mr.Brown and I may share 
the presentation of the defendants case. We will do it in 
as orderly a manner as possible, but because of the short 
time we have had to prepare, I will ask both of us be allowe 
to participate. 

Secondly, on the philosophical plane, I must 
say, your Honor, that we are frankly outraged to have 
been named a defendant in this case, particularly when 
affidavits submitted on information and belief contained 
not one shred or suggestion of any evidence that this firm 
acted as lawyers in their professional capacity. 

We think that this is a new ploy in suits of 
this kind, to name the lawyers as co-conspirators, thereby 
eliminating from the defense that counsel that knows the 
most of the situation, and denying the constitutional right 
of the defendant to be represented by counsel of its own 
choice. 

I recognize, your Honor, that there are no 
papers before this Court. But I raise it merely to 
advise your Honor, at the appropriate time to raise such 
a motion, and ask you to rule whether or not such procedure 
is proper. 

Finally, your Honor,we are appearing on behalf 
. *of thenamed defendants with respect to thismotion for 
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2 

preliminary injunction and I wouJ ■* like the record to 


3 

show that we are reserving any questions, and we believe 


4 

there are substantial questions, with respect to jurisdic¬ 


5 

tion both of the person and the subject matter, venue 


6 

and other matters which may be properly subject to 


7 

motion under Rule 12. 


8 

THE COURT: I take it,Mr.Anderson, what you 


9 

are proposing, is you are withdrawingyour request for pre¬ 


10 

liminary injunction against the firm and Mr.Taylor and 


11 

Mr. Murphy. 


12 

MR. ANDERSON: That is correct, your Honor. 


13 

MR. ORAM: Do you include the motion for pre¬ 


14 

liminary injunction? 


15 

MR. ANDERSON: I am sorry, if I didn't make 


16 

that clear. I ask the temporary restraining order be 


17 

terminated as of the commencement of the hearing this 


18 

morning with respect to these three defendants, and we 


19 

have no application for preliminary injunction with respect 


20 

to those three defendants. 

( 


21 

MR. ORAM: You are, however, proposing to leave 


22 

the firm, Mr.Taylor and Mr. Murphy as defendants in the 


23 

action itself? 


24 

MR. ANDERSON: That is correct, Mr. Oram. 


25 

:• THE COURT: I think I should have an order on 
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Unless counsel feel that they want to submit 


6 


this. 

an order, I think I can do that myself. 

Mr. Oram, do you want an order. 


submit an 1 


order? 

MR. ORAM: No, your Honor, not if you can do it 
yourself. I will, if you like. 

THE COURT: I will enter an order as of 10:30 
this morning to this effect. 

All right, Mr. Anderson, do you want to go 


ahead? 

MR. ANDERSON: Yes, your Honor. I would ask 
that with respect to any other parties defendant who are 
bound by the temporary restraining order, that the restrain 
ing order continue during the pendency of the hearings 
and at the close of the hearings I will make an application 
for whatever other continuance appears appropriate at 
that time. 

THE COURT: All right. 

MR. ANDERSON: One further matter, your Honor, 
that I think may have exacerbated this situation, is that t 
has been some publicity with respect to this case and I 
would like to represent to the Court and to all of the 
defendants that our firm played no part in generating 
-any publicity in connection with this case. Our papers 


ere 
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were filed in court. We received, late Monday evening, 
a number of requests, I think principally from the multi¬ 
tude of other lawyers interested in IOS matters, for copies 
and among those requests was a request from the Wall 
Street Journal. 

We didn't discuss the merits or demerits of 
the case with the Wall Street Journal or with any other news 
media or publication and I would not do so. 

MR. ORAM: Excuse me,Mr. Anderson. Your Honor, 
I am glad Mr.Anderson raised this question. 

If I might, as you listen to Mr.Anderson, as 
he adduces his proof, you should know, while we make no 
accusations against his firm, that the fact of the filing 
of this lawsuit and the fact of the entry of temporary 
restraining order has caused tremendous publicity. We will 
demonstrate that it has caused hopefully not, but perhaps 
irreparable damage to the business of these named defendants 
Practically the full — what was handed to me is a copy 
of the Dow Jones report that was circulated in Canada, v/hich 
is of a length and magnitude which I understand is unusual, 
and sets forth in some detail with some characterizations 
the nature of the lawsuit. 

All sorts of false implications have arisen and 
.have been circulated and, as I say, we will demonstrate that 
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this has caused significant problems for the defendants. 

MR. ANDERSON: Your Honor, we have the authenti 

cated copy of the appointment of plaintiffs Delvaux, 

Lecuit and Baden, as liquidators of the IIT Fund, bearing 
the seal and certification of the U.S. Consul. A copy of 
this has been filed in the SEC against Vesco case. 

I would like to offer this as Plaintiffs' 

Exhibit Number 1, but in lieu of marking the original, 
since they are somewhat costly and hard to come by, I would 
ask the Court and Mr. Oram to permit us to mark Xerox 

copies. 

Unfortunately, a copy of this was not furnished 
to Mr. Oram, and I think hemay have some objections not 
relating to the fact that we would like to put in a copy 

instead of the original. 

MR. ORAM: That is correct, your Honor. I saw 

this for the first time 15 minutes ago, and I quite frankly 

haven't read it thoroughly. 

I have no objection to the copy,but I do point 

out that in the text of the authorization it requires the 
liquidated file of bath and as far as I know no oath 

is present or has been filed. 

It also requires, I believe, for any action to 

. be taken by ahd behalf of the liquidators,two signatures 
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are necessary and I have not seen documents to that effect. 

3 

I may have substantial questions as to the 

4 

standing to sue the plaintiffs in this court but I haven't 

5 

had an opportunity to consider the matter having just 

6 

seen the document. 

7 

THE COURT: Why don't we receive this as 

8 

Plaintiffs' Exhibit 1, a copy, without prejudice to the poin 

9 

that you want to raise. 

10 

MR. ORAM: Thank you, your Honor. 

XXX 11 

(Plaintiffs’ Exhibit 1 was received in 

12 

evidence.) 

13 

MR. ANDERSON: The plaintiff calls Bruno 

14 

Lederer. 

15 

BRUNO LEDER ER, called as a witness by the 

16 

plaintiffs, having been first duly sworn, was examined 

17 

and testified as follows: 

18 

THE COURT: Before we start, Mr. Anderson, we 

19 

have not had an opportunity, the clerk has not had an 

20 

opportunity to obtain the appearances. I would like every¬ 

21 

body who appears here to put his name down on that piece 

22 

of paper. 

23 

All right, Mr.Anderson. 

24 

MR. ANDERSON: I ask that there be marked 

25 

a copy of a document entitled "IIT and International Trust 

• • 4.V .*. 


southern oistrict court reporters, u.s courthouse 

POLEV SQUARE. HER YORK. N.Y. CO 7-4SS0 






. 1C1A 



hpb Lederer-direct 10 

prospectus, March 1970," which was Plaintiffs' Exhibit 
421 in the SEC vs. Vesco case. 


I would propose to mark these sequentially 
in this case. That would be Number 2. 

THE COURT: All right. 

(Plaintiffs' Exhibit 2 was marked for identi¬ 


fication .) 

MR. ANDERSON: I would ask that there be marked 
copy of a document entitled "IIT and International Invest¬ 
ment Trust Annual Report 1971," which is a copy of Exhibit 
423, in the SEC vs. Vesco case. 

MR.BROV7N: If your Honor please, my name is 

Paul Brown, and for the sake of the record, I think I would 
request the Court ask Mr. Anderson not to refer to the xx 

SEC vs. Vesco case or the exhibits indicated therein. The 
exhibits stand on their own in this action. I think 

one of the problems in terms of publicity has been, as 
Mr. Oram has indicated, that all of the defendants, includii 
our law firm, are tarnished with the brush of Mr.Vesco 
and this has caused incredible publicity. This is not the 
SEC vs. Vesco action, your Honor. It is ITT vs. Vencap, etxx 
al, and I ask the Court request Mr.Anderson offer the 
documents without in any way otherwise identifying them. 

THE COURT: That is all right with me. But 


, * 
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as a matter of convenience I think it would be useful, 
at least for me, Mr. Anderson, if you would give me in due 
course a cross-reference table, which indicates the Vesco 
exhibit numbers alongside or in relation to the exhibit 
numbers in this case, but I will accept Mr. Brown's suggesti 
and you will just offer the document as an exhibit in 
this case without reference to the other matters. 


MR. BROWN: Thank you. 

MR. ANDERSON: Mr.Brown, I accept that and I 
represent to you and to the Court that in attempting to identi¬ 
fy these documents, that I have no intention to leave any 
inference that that had any probative value and I hope no 
publicity value. 

(Plaintiffs' Exhibit 3 was marked for 
identification.) 

MR. ANDERSON: Would it be acceptable if I just 
referred to these numbers, just the numbers? 

THE COURT: I think they would rather you didn't] 

MR. ANDERSON: The next is a two-page document, 
entitled ’’ jj T Fund Regulations." 

(Plaintiffs' Exhibit 4 was marked for 
identification.) 

MR. ANDERSON: The next, IOS Investment Pros- 
•pectus, copy,* March 1970. 
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(Plaintiffs' Exhibit 5 was marked 

for identification.) 

DIRECT EXAMINATION 
BY MR. ANDERSON: 

Q Mr. Lederer, what is your residence address? 

A 3240 Henry Hudson Parkway, Bronx, New York. 

Q Are you appearing here today in response to 

a subpoena? 

A Yes, I am. 

Q Would you give us a brief statement of your 

experience following your graduation from college? 

A Following my graduation from college, I attende 

Columbia Law School and was graduated in 1957. I was 
admitted to the New York Bar in March of 1958. 

Thereafter, I served as law clerk to Judge 
Frederick van Pelt Bryan, in this court. 

Then I served as attorney in the tax division 
of the Department of Justice in Washington until January 
of 1962. 

From January of 1962, until October of 1965, 

I was an assistant United States Attorney in the Southern 
District of New York and served in the civil division of 
that office. 

In October of 1965, I accepted employment-as 
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an attorney with Investors Planning Corporation of America, 
which at that time was a subsidiary of IOS, Ltd. I stayed 
with Investors Planning Corporation of America until approx¬ 
imately April 1969. 

At that time, IOS was required and did divest 
itself of its interest in Investors Planning Corporation, 
and the two companies that acquired the assets of Investors 
Planning Corporation were Equity Funding Corporation 
and Piedmont Management Corporation. 

I stayed with Equity Funding Corporation at 
the same address,from April 1969 to approximately September 
of 1969. 

I then accepted employment with Piedmont 
Management Corporation, in Englewood, New Jersey, until about 
March of 1970, and in March of 1970, or rather, approx¬ 
imately April 1, 1970, I commenced employment with IOS, 

Ltd., in Geneva, Switzerland. 

Q For how long were you employed for IOS, Ltd., 
Geneva? 

A From April 1970 until August of 1972. 

Q Would you state, generally, what your duties 
were during your period of employment by IOS, Ltd. 

A My duties generally were related to enforcing 
compliance with the agreement that IOS had signed with the 
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SEC, which established certain channels of communication 
for the mutual funds and established methods by which 
United States securities could be purchased. 

In addition to that, I also had the function 
of enforcing compliance with certain other rules and 
regulations, and at a subsequent time, I also had various 
administrative functions at IOS relating to the funding 
management companies. 

Q Based on you employment experience with IOS, 

Ltd., would you briefly identify and describe IOS? 

A IOS was a corporation which was incorporated — 

MR. BROWN: If your Honor please, I think 

that the corporate character of IOS is something that is 
a matter of record, contained in various documents, various 
trust certificates or whatever, Investment Company Act, 
the regulations they have; I think it is a matter of law 
and describing the legal character of the company as 
opposed to the ordinary business functions, I would object 
to that as not probative. 

THE COURT: Overruled. 

A IOS was a corporation incorporated in one of 
the provinces in Canada and it was engaged in many differe 
financial areas, one of which was that it through subsidia 
. * companies mahaged a number of mutual funds. 
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In addition, through subsidiary companies IOS 
also owned certain insurance, banking interests and real 
estate companies. 

Q Would you identify IIT, and International In¬ 

vestment Trust? 

A Yes. IIT was a mutual fund organized under 
the laws of Luxembourg and managed by IIT Management 
Company, S.A. 

Q Would you identify IIT Management? 

A IIT Management was a corporation which, I 
believe, was also organized under the laws of Luxembourg 
which was the management company for the mutual fund, 

IIT. 

Q Would you please identify, if you can. Inter¬ 
national Capital Investments (Sterling) Ltd. 

A Yes. That was a corporation that was popular 
referred to as Incap, which was charged with the respons¬ 
ibility for managing the mutual funds from London, England 

■% 

It was the successor to a service company which had been 
known as IOS Management Services, Limited (Bahamas), 
if I remember the name correctly. 

0 When you say managing the mutual funds, does 
that include IIT? 

A Yes, it does. 
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2 

Q Would you identify Fund of Funds? 


3 

A Fund of Funds was one of the IOS managed 


4 

dollar funds. 


5 

Q I show you Plaintiffs' Exhibits 2, 3, 4 and 5 


6 

for identification, and ask you if you can identify those 


7 

documents? 


8 

A Yes. Plaintiffs' Exhibit 2 for identification 


9 

is the prospectus of IIT and International Investment 


10 

Trust, dated March 31, 1970. 


11 

Q Do you recognize that as a copy of an original 


12 

that you saw during the time you were employed by IOS, 


13 

Ltd.? 


14 

A Yes, this is a copy of the original. 


15 

Q Would you refer to Exhibit 3 for identification 

• 

16 

A Exhibit 3 for identification is also a copy 


17 

of an original annual report for the year 1971, for IIT 


18 

and International Investment Trust, and I also recognize 


19 

this as a copy of the original which I saw. 


20 

Q Exhibit 4. 


21 

A Exhibit 4, are the IIT fund regulations or rath 

er 

22 

a copy of the IIT fund regulations, and I recognize this 


23 

as a copy of a document that I was familiar with. 


24 

Q Exhibit 5. 


25 

.. A Exhibit 5 is the prospectus of the IOS investme 
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program, dated January 31, 1970, and this is a copy of 
an original that I saw when I was with IOS. 

MR. ANDERSON: Your Honor, I offer Exhibits 

2, 3, 4 and 5. 

MR. BROWN: If your H( .ior please, may we Iknow 
for what purpose Mr.Anderson is making the offer of these 
documents? 

MR. ANDERSON: Your Honor, it is for a descrip ¬ 

tion of the plaintiff IIT and its business, to show that 
this was a document — that these were documents produced and 
used, I think to establish the character of the plaintiff 
or the company which is in liquidation, its functichs, 
purpose and also how it fit into the IOS complex. 

MR. BROWN: If your Honor please, I would 
have no objection to the documents going in as authentic 
copies of the c aments that they purport to be, but I would 
object as to the balance. For example, something like 
fund regulations, a legal internal document of the corpora¬ 
tion, seems to me to be self-serving in nature, seems 
to me to be questions involving legal conclusions on the 
part of attorneys who possibly prepared this document. 

I don't see how this is relevant to this proceeding. 

THE COURT: I think it is offered just as a 
*descriptive document and I will receive it. 
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MR. BROWN: If your Honor please, do I under¬ 
stand the nature of your ruling that these are being re¬ 
ceived solely to describe the general character of the 
business? 

THE COURT: No, they are being received. 

(Plaintiffs' Exhibits 2, 3, 4 and 5 were 

received in evidence.) 

MR. ANDERSON: Your Honor, mindful of the 

problem of creating adverse inferences, I believe it is 
necessary to understand this case to have an identification 
of certain individuals, and I would next propose to ask 
Mr. Lederer, just simply to identify Mr.Vesco, for 
example, and I do that with the representation that I 
do not intend to do other than give the Court rhe necessary 
background with which to understand a good deal of the 
testimony and events that will come. 

THE COURT: All right. 

0 Mr. Lederer, would you identify Robert Vesco, 
please? 

A Yes. Robert Vesco became chairman of the boarc 
of IOS, Ltd. I believe somewhere during the year 1971. 

0 And for how long did he continue, if you know? 

A I can't give the exact length of time, but he 

* did resign as chairman of the board some time thereafter. 
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Q would you identify Milton F. Meissner, please? 

A yes. Milton F. Meissner, was president of 

IOS, Ltd., and subsequently he was also president of 

Management Company S.A., and some other mutual funds 

as well• 

Q Would you identify Norman Leblanc, please? 

A Norman Leblanc was a vice-president of IOS, 

L td„ and I believe his title was executive vice-president. 
q would this have been during the year 1971, for 

example? 

A „y recollection is that he was executive vice- 

president during 1971. and that he resigned the position 
some time during 1972. But, he continued his participa¬ 
tion in the activities of IOS, Ltd., as did Mr.Vesco 

after their respective resignations. 

Q would you identify Stanley Craze, please? 

A Stanley Graze was in charge of investment 

management for all the IOS managed mutual funds. Be oper¬ 
ated out of London, and he was, I believe, president of 
IOS Management Services, Limited, the service company whici 
managed the mutual-funds, and then subsequently he was in 
charge of the corporation I referred to as Incap. 

0 international Capital Investment (Sterling) 

4 Limited? 
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cross 

That is correct. 


20 


Would you identify Mr. Howard Cerny, if you 


can? 


A Mr. Howard Cerny is an attorney in New York 

City who has represented Vesco and companies controlled 

by Vesco at various times. 

Q Did you and I discuss your testimony before you| 

appeared here this morning? 

A Yes, we did. 

Q Were we associated in the U. S.Attorney's 

office while you were in the civil division? 

A Yes, we were. 

MR. ANDERSON: Thank you. You may inquire. 
CROSS-EXAMINATION 
BY MR. BROWN: 

0 Mr. Lederer, have you met the defendant Mr. 

Pistell? 

A No, I have not. Not to my knowledge. 

Q Do you have any personal knowledge of the fact 

have you seen a copy of the complaint in this action? 

A No, I have not. 

Q Would it be fair to state that you have no 
personal knowledge of the facts in the complaint? 

•. A Well, no* having seen it, I can't say that. 
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21 


A 

Q 


Did you discuss the complaint with Mr. Ander- 

No, I didn't. 

Did you request that he serve you with a sub¬ 


poena? 

A I requested that Mr. Anderson serve me with a 

subpoena if he wanted me to be present here today, yes. 

Q Why was that, sir? 

A I felt that my present employer might prefer 

that I not testify in court voluntarily, but if I was 
compelled to, I would. 

— Q Who is your present employer? 

A The New York Stock Exchange. 

Q Did vou have any discussion with Mr. Anderson 

as to whether or not a subpoena would be served to make 
it appear as if you were appearing involuntarily here? 

A No. 

Q You agreed to come here and testify, volurtir/ ^y? 

A I agreed to come here and testify voluntarily 

if I was served with a subpoena. 

0 Do you'have any knowledge concerning the 

organization of a defendant known as Vencap, Ltd.? 

A No, I do not. 

Q Do you have any knowledge of a corporation 
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known as Intervent, Inc.? 

A No, I do not. 

Q How about Intercapital, N.V.? 

A It does not ring a bell, no. 

Q Do you have any knowledge concerning the pur¬ 

chase by IIT of $3 million of stock in a company known 
as Vencap, a defendant? 

A I do not. 

Q Do you have any knowledge as to the basis on 
which IIT made an investment in Vencap? 

A I do not. 

0 Did you ever see Mr. Pistell, who is the defend 
ant sitting over here, in the presence of Mr.Milton 
Meissner, Mr. Norman Leblanc, Stanley Graze? 

A Not to my knowledge or recollection, no. 

Q Do you know what the current status of IIT is? 

A I only know what I have read in the newspaper, 

that liquidators have been appointed, but I don't have any 
independent knowledge. 

Q When was it, sir, that you resigned from any 

connection with IOS? 

A August 15, 1972. 

Q When did you sever your connection with Equity 
Funding? 
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A That would be approximately September of 

1969. 

Q What were the circumstances under which, if 

you can tell us, you resigned from positions with IOS? 

A On August 15,1972? 

Q Yes. 

A I resigned because I felt that transactions 

were being entered into and I was being asked to be an 
authorized signatory to certain transactions, and I was not 
being provided with any information with respect to those 
transactions,and I felt that my position was untenable and 

t 

that I had to resign. 

Q Did you testify, sir, before the Securities 

and Exchange Commission either in the case of SEC vs. 

Vesco, or in any investigative proceedings of the Commission? 

A I testified in the case of SEC vs. Vesco. I 

didn't testify in any investigative proceeding, but I was 
interviewed by the SEC during their investigation which 
preceded the case of SEC vs. Vesco. 

Q Were you represented at all in any phase of 
the so-called Vesco matter by counsel? 

A I was not. 

Q When you were employed by IOS, did you have a 

.title? 
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United States? 


A As of 1972, I would doubt it very much. I 
wasn't aware of any offices maintained by IOS in the United 


States. 

Q Would that be true of IIT also? 

A Yes,it would be. 

Q Is that because it was essentially, shall we 
say, an offshore fund, a Luxembourg corporation? 

A Yes. 

Q To your knowledge, was there a policy Lhat IIT, 
IOS, or any of these other funds you have described, 
would not actively do business in the United States? 

A That is correct. If I may qualify that, 
actively do business is, of course, very broad, and the 
funds did invest in United States securities through 
brokers in the United States. I don't know whether 
that constitutes actively doing business. 

Q I mean they didn’t have offices here or, to you 

knowledge, bank accounts or employees, things of that sort, 
didn't pay takes here? 

A The funds had bank accounts in the United 

States. They had bank accounts in the Bank of New York 
and in other banks in the United States. 

47 •. q was it a policy, to your knowledge, of IIT to 
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solicit purchases of stock in IIT, or shares in the fund, 
if you will, from United States citizens? 

A During the time that I was associated with 

IIT, it was not. 

Q Can you tell us why that was so? 

A That was because under the 1967 order between 
the SEC and IOS, they were not permitted to solicit 
American customers. 

Q ?'ere you aware of the fact, and do you know 
for a fact that IIT had American stockholders? 

A Not for a fact. Not having seen the list of 

stockholders and not having verified their nationalities, 

I certainly don't know it for a fact. 

THE COURT: Are there stockholders in IIT? 

THE WITNESS: Mutual fund shareholders is what 
I mean, when I say stockholders, your Honor. 

THE COURT: What kind of interest did they have 
in IIT, the shareholders? 

THE WITNESS: The shareholders, in effect, owne 
IIT, just like the shareholders of an American mutual fund 
in effect own the niutual fund, so that it was completely 
owned by the shareholders and managed by another company 
which was in turn owned by IOS. 

THE COURT: Did some shareholders have a larger 
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interest than others or were they all equal? 

THE WITNESS: They were not equal, your Honor. 

Some shareholders definitely had a larger interest than 
others. 

THE COURT: How did one become a shareholder 
of IIT, what were the mechanics? Did you get a share or 
a piece of paper? 

THE WITNESS: That is correct, your Honor, 
it would be a piece of paper that would say they were share¬ 
holders , or they could participate in the IOS investment 
program and become shareholders through periodic acquisi¬ 
tion of shares. 

C Do you know whether or not,sir, and I just 
have a few more questions, from your knowledge as a compliance 
officer, if Luxembourg had any statutes, rules and regu¬ 
lations whi?h governed the establishing and operation of 
mutual funds which were located there or formed there? 

A I am not aware of the Luxembourg laws or regu¬ 

lations, other than fund regulations themselves. 

0 Do you know whether or not IIT sought to 
register in the United States as an investment company? 

A I don't know. 

Q Do you know whether or not they sought to 
* register any*Of their shares or any shares of any subsidiaries 

, o 
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redirect 

of IIT with the Securities and Exchange Commission in the 
United States? 

A I don't know. 

MR. BROWN: I have no further questions, your 

Honor. 

REDIRECT EXAMINATION 
BY MR. ANDERSON: 

Q Mr. Lederer, when you used the phrase a few 
moments ago in response to one of Mr. Brown's questions 
you didn't know of any Luxembourg regulations other than 
the fund regulations themselves, were you referring to 
the regulations set forth in Exhibit 4? 

A That's correct. 

Q Would it be fair to say that IIT was roughly 
analogous to a mutual fund in the you might say Massachusetts 

0 

Investors Trust? 

MR. BROWN: If your Honor please, I object 
to Mr. Anderson leading the witness. I think if he wants 
to ask the witness, who has not qualified himself as an 
expert in the financial market, to characterize IIT, he should 
do so but not in leading fashion. I think it is — 

THE COURT: I think it is all right, Mr. 

Brown. Obviously the fact that this may or may not be 
« like Massachusetts Investors may not mean anything to me. 
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You can answer that question. 

A It is my understanding that it is a mutual 
fund in the same sense as Massachusetts Investors Trust 
is a mutual fund. 

THE COURT: What do you mean by that? 

THE WITNESS: Basically, it is a mutual fund 
which sells its share pro rata shares, to the public, and 
which pays a management fee to a separate entity which is 
called the management company, and in that sense it is 
very similar to domestic United States mutual funds like 
Massachusetts Investors Trust. 

0 What does it do with the funds received from 
its shareholders? 

0 

A It purchases securities. Now, 1IT purchased 

securities of many different companies, both in the United 
States and outside the United States. What I mean is, 
American and non-American companies. 

Q If you know, could a fundholders shares in IIT 
be redeemed, sold back? 

A Yes. 

Q Would you explain that process? 

MR. BROWN: If your Honor please, I hate to 
rise and be overly technical, but I respectfully submit 
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that this is improper redirect examination. There 
was ample opportunity to Mr. Anderson on direct examination 
to cover certain subjects, I think we have a lot of ground 
to cover today and my cross-examination didn't touch upon 
the nature of the shares or redeeming pledges, etc., etc., 
and I respectfully ask that line of inquiry be ceased, 
your Honor. 

THE COURT: I think I will allow it. 

A A shareholder could redeem his shares at any 

time for the net asset value which was computed daily. 

The net asset value multiplied by the number of shares woul< 
be the price that the shareholder would receive on redemp¬ 
tion. 

Q Mr.Brown referred to an IIT policy not to solic 

American stockholders. 

Do you know whether that refers to, in your 

response, were you referring to persons who were citizens 

% 

of the United States, residents of the United States or 
persons with U. S. addresses? 

A I think basically it would be all of those, 

Mr.Anderson. 

Q What if anything do you know about vfhat IIT 
had, so-called American stockholders? 

4 •. A Prior to the 1967 order of the SEC, IOS salesme 

SOUTHERN DISTRICT court reporters, u s courthouse 
toi et bOt:»RE new yorr h r co »-«s»o 


* / 











212A 

hpb Lederer-redirect 31 

recross 

had sold IOS and other funds to many different individuals 
regardless of nationality and particularly to American 
servicemen overseas. So that at one time prior to 1967, 

I believe it is fair to say that all the mutual funds 
had American stockholders. As part of the agreement with 
the SEC in 1967, my best recollection at this time is that 
the American stockholders had to be given an opportunity 
to redeem their shares under certain conditions, but I do 
not know what those conditions were at this time. 

Q Do you know whether or not all of the American 
stockholders did in fact redeem their shares? 

A No, I don't know that all did,and I really 
can't say how many did, but I think all were given the 
opportunity. 

MR. ANDERSON: Thank you. I have nothing 

further. 

RECROSS-EXAMINATION 
BY MR. BROWN: 

Q Mr. Lederer, you indicated before to your 
knowledge it was not a policy of the IIT to sell its shares 
to American citizeris, is that correct? 

A During the time that I was associated with IOS, 
that's correct. 

q Would it be fair to say that was because there 
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was an order entered which said don't sell shares to 
American servicemen, American citizens? 

A That's correct. 

Q And in your opinion, as an attorney and com¬ 
pliance officer, if IIT subsequent to that time sold shares 
to American citizens, from your knowledge of that, would it 
have been in violation of that order? 

A I believe that is true. 

MR. BROWN: Thank you, sir. 

MR. ANDERSON: Your Honor, my colleague Mr. Ne 

Morse will handle the next witness, with your permission. 
THE COURT: All right. 

(Witness excused.) 

JOHN ANDREW ROUSE, called as a witness, 

having been first duly sworn, was examined and testi¬ 
fied as follows: 

DIRECT EXAMINATION 
BY MR. MORSE: 

Q What is your address, please? 

A #506, 141 Lyon Court, Toronto, Ontario. 

0 Are you a Canadian citizen? 

A Yes,sir. 

Q By whom are you employed? 

A Clarkson & Gordon. 
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A Chartered accountants. 

Q In what capacity are you employed? 

A I am a manager in computer audit. 

Q Are you a chartered accountant? 

A Yes, sir, I am. 

Q Could you please tell us if a chartered account 

ant is roughly the equivalent to a certified public account 
ant in this country? 

A I believe so, yes. 

MR. MORSE: I ask the clerk to mark this docu¬ 
ment for identification. We will be offering in evidence, 

your Honor, only a portion of this document, so I would 
like the clerk to mark for identification only the portion 
of this document up to where this paper is. 

(Plaintiffs' Exhibit 6 was marked for 
identification.) 

MR. MORSE: Would you mark as Plaintiffs' 
Exhibit 7 for identification a similar type document in 
the same manner. 

(Plaintiffs’ Exhibit 7 was marked for 
identification.) 

MR. MORSE: I offer to be marked as Plaintiffs 
Exhibit 8 for identification a two-page memorandum from 
*Al Doneam to'Jack Bedell, dated January 10, 1974. 
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(Plaintiffs' Exhibit 8 was marked for 


identification.) 


MR. MORSE: A one-page memorandum from John 


Rouse to Jack Bedell. 


(Plaintiffs' Exhibit 9 was marked for 


identification.) 


£ 


MR. MORSE: I beg the Court's indulgence but 
I need the exhibits marked for identification. 

0 I show you Plaintiffs' Exhibit 6 marked for 
identification and ask you if you can identify it, the 
portion only up to the paper here. 

A This is a listing we prepared of plan holders 
with a country or residence code equal to the United States 

of America and it is a listing of those people with that 

‘ 

code. 

£> 

Q It is a lifting of shareholders of what? 

A Of International Investment Trust and the 

date on the report is May 31, 1972. I believe that should 
be May 31, 1973. It is purely an error in a heading. 

Q i Does that document purport to list shareholders 
of ITT who are American residents or American citizens or 


what? 


MR. ORAM: Your Honor, if we are going to 


have testimony with respect to the document, I think it 
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should be offered so any objection can be made. I think 
it has been identified. 

MR. MORSE: Let me qualify it a bit further. 

Q Was this document prepared under your direction 
and control? 

A Yes, it was. 

0 How was this document prepared? 

A It was prepared via computer obviously-in our 

firm, and based upon magnetic tape files which we received 
from France, and extracted the information. 

Q When you say "received from France," from whom 
or what in France were the magnetic tape files received? 

A I myself didn't secure the tapes, but the tapes 

I believe came from Verney-Voltaire. 

0 Would you identify what that is? 

A Verney-Voltaire is the EDP center, IOS, Ltd. 

MR. MORSE: I offer in evidence Plaintiffs' 

Exhibit 6. 

THE COURT: What part are you offering? 

MR. MORSE: The list of shareholders of IIT. 

We are not concerned with the other funds at this point. 
They are listed there also. V 

MR. ORAM: Your Honor, I object to that documen 
..for a variety of reasons. One, the witness himself has 

southern district court reporters. U S. COURTHOUSE 
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testified while the document bears the date 1972, it relate 
to 1973. I do not know nor do I understand the purpose 
for which it is being offered. We have no foundation that 
it was prepared from records readily kept in the ordinary 
course or anything else, so I object to it in its entirety. 

MR. MORSE: May I respond, your Honor? 

THE COURT: Yes. 

MR. MORSE: This witness, although I don't 

believe personally ran the computers to make the printouts, 
it was done under his direction and control from tapes 
in the custody of his firm,which is a chartered accounting 


firm. 


THE COURT: What is the purpose of it? 

MR. MORSE: To show one method of listing Amer¬ 
ican stockholders. We have an identical record, one of 
which lists by citizens of the United States and one by 
American residents of the shareholders of IIT as of May 


1973. 


Honor. 


error. 


MR. ORAM: The document says May 1972, your 


MR. MORSE: The witness testified it was an 


MR. ORAM: The error is on the date. I suggest 


there may be’ other errors. 
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THE COURT: Let's assume for the moment it 
is May 31, 1973. I still am not clear, Mr. Morse, why 
you need it in evidence. 

MR. MORSE: I believe it is the contention 
of the defendants that there are no American citizens, 
national or resident shareholders of IIT. 

THE COURT: I didn't understand that was — 

MR. MORSE: Will the defendants concede — 

MR. ORAM: We will concede nothing. You 
have made an allegation that there are. 

% 

MR. MORSE: That is correct, your Honor. If 

they don't concede it, we must prove it and the list of 
shareholders prepared by the chartered accountants — 

THE COUR'i : All right, I will receive it. I 
would like to know about the date. There ought to be a 
way to establish whether it is 1972 or 1973. 

(Plaintiffs' Exhibit 6 was received in 
evidence.) 

THE WITNESS: The date that is on the report 

* 

is a very easy means of putting a date on. It is simply, 
for example, I could say that the date I want on*that 
report is May 31, 1972, although I may actually be using 
a file as of May 31, say, '73. 

4 . THE COURT: I just don't understand that. Why 
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doesn't it say 1973 if it means 1973? 

THE WITNESS: Because of pure, simple mistakes 
that we put in '72 instead of '73. 

MR. MORSE: I believe what the witness is 

saying when they programmed the computer to print out the 
date, somebody pushed a 2 instead of a 3, is that correct? 

1HE WITNESS: Yes, that is a simple way of 

putting it. 

THE COURT: Does it make a difference whether 


it is '72 or '73? 


x: 


MR. MORSE: No, your Honor, it does not. 

THE COURT: What Mr. Oram says, bothers me. 

If there is one mistake, perhaps there are others. 

MR. MORSE: Your Honor, when shareholders lists 

are generally offered it is conceivable there are mistakes 
in the list. People make typing mistakes and things 
like that. We are not vouching for the fact this share¬ 
holders list is 100 per cent accurate. There are probably 
typographical errors and things of that nature. 

THE COURT: All right. 

MR. MORSE: I offer in evidence Plaintiffs' 

Exhibit 7, your Honor— 

MR. ORAM: I have the same objection, your 
* Honor. I don't know whether there are any date problems. 
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I haven't seen it. 


MR. MORSE: I believe it is exactly the same, 


your Honor. Yes, also the — 


THE WITNESS: This report was based upon a 


citizenship code. 


THE COURT: The othfr one I take it is part 


on residents? 


THE WITNESS: On a residents code, correct. 

THE COURT: All right, I will receive it. 
(Plaintiffs' Exhibit 7 was received in 
evidence.) 

Q I show you Plaintifffs' Exhibit 8 for identi- 

0 

fication and ask you if you can identify it. 

A This is a letter written from my partner to 
another partner in the firm, which was a covering memo 
together with one of the reports there, the one that was 
based on country code or residents, which would have 
been prepared in our normal course of business. 


Exhibit 8. 


i»R. MORSE: I offer in evidence Plaintiffs' 


MR. ORAM: Your Honor, are there copies of 


these exhibits that are offered so we can look at them? 

MR. MORSE: For Plaintiffs' Exhibits 8 and 9 
* we have copies. 
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have the originals or copies. 

THE COURT: All right. 

MR. ANDERSON: I would have to qualify that. 

They furnished those copies, I believe, to the SEC, and 
they do have copies of those. 

MR. ORAM: Your Honor, I object to the intro¬ 

duction of Plaintiffs' Exhibits 8 and 9 on the ground 
these documents refer to computer printerouts of May 1, 
1973, when the document says May 1972. There has been 
no establishment that these copies.. accompanied these 
memoranda and he is not the author. 

MR. MORSE: He is the author of the one-page 
memorandum, and if it would help to qualify — 

THE COURT: May I see these, please. 

MR.MORSE: Your Honor, I can ask a few more 

I 

questions to clarify the matter. 

THE COURT: All right. 

Q Mr. Rouse, are you the author of what has been 
marked as Plaintiffs' Exhibit 9 for identification? 

A The single page memorandum? 

Q Yes. 

A Yes. 

Q Is this copy of the memorandum a true and 

correct copy?- 
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A Yes, it is. 

Q Does it refer to Plaintiffs' Exhibit 7 previous 

entered in evidence in this matter? 

A Yes. 

MR.MORSE: I offer it in evidence, your Honor. 

THE COURT: 8 or 9? 

MR. MORSE: 9. 

MR. ORAM: To which of the printouts, may I 

inquire, does Exhibit 9 refer? 

MR. MORSE: Exhibit 9 refers to 7, which is the 

printout by citizenship code. 

MR. ORAM: Bearing the date May 31, 1972, is 




that correct? 

MR. MORSE: Yes, but if you refer to the first 
paragraph of Exhibit 9 I believe you will see it picks 
up the mistake previously made. 

MR. ORAM: It says at May 31, 1972. 

MR. MORSE: Yes. That was the mistake made ir 

the caption of the printout. 

THE COURT: All right, I will receive 8 and 9. 
(Plaintiffs' Exhibits 8 and 9 were received 
in evidence.) 

(Recess.) 

; MR. MORSE: Your Honor, the witness has 
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cross 

indicated to me that Clarkson s. Gordon would like to take 
the originals of exhibits 6 and 7 in evidence back to 
Canada because they need them in the continuance of 
their business and I don't believe the defendants would 
have any objection if we supplied ZErox copies to them 

and to the Court. 

MR. ORAM: None at all. 

MR. MORSE: I have no further questions.at 

this time. 

CROSS-EXAMINATION 
BY MR. ORAM: 

Q Mr. Rouse, you indicated that the computer 

printouts on Exhibits 7 and 8 were prepared from residents 
codes and citizenship codes, is that correct? 

A That is correct. 

Q How were those codes established? How did yoi 

know when you coded this for purposes of the printout 
or your records, that a man was a citizen of the United 
States or wherever? 

A I have a — we, the firm, have what we call 

a record layout of*the magnetic tape files from which 
that was derived. We also have a piece of documentation 
that provides the logic behind the original bookkeeping 
4 system on which these records were maintained in Verney- 


SOUTHERN DISTRICT COURT REPORTERS. U S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-«S»0 







1 225A 

hpb Rouse-cross 44 

Voltaire and from that we were able to derive in such and 
such a position something called a country code and in 
such and such a position a citizenship code, and here is 


the tape. 


What is the raw data, if you know, that went 


into the records from which this printout was prepared? 


A As I understand it — 

0 Let ire perhaps help you a little. 

A Yes. 

Q How was it established in the first instance 

that Dr. Samuel P. Olsher, listed on Plaintiffs' Exhibit 
1, Page 1, first column, was a resident of the United State 

A Based upon a residency code that said on his 

magnetic image on the tape, it 3aid Doctor So and So, over 
here has got a residency code of U. S.A. So searching 
the file, out he comes. 

0 My point is, how did he get that residency code 


19 


Was he asked his residence at the time he became a holder 


of the fund? 


I can't testify at all — I have to assume 


Verney-Voltaire did.the bookkeeping. I can't tell you 
how that doctor initially got onto that tape. All I can 
say is, we were given a tape purportedly from Verney- 
Voltair from -which we were able to extract the information, 
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I can't testify as to the origin, say, the creation of 
that tape. All I can say is, given that tape I have ex¬ 
tracted information that somebody else has put on. 

Q From your own knowledge then, you can't say 
that any of the individuals listed in either Exhibit 7 or 
8 are either citizens or residents of the United States? 

A No, because I have not confirmed directly to th*m 
or we, the firm — 

Q The answer is no, you can't testify that they 
are, is that correct? 

A Correct. The magnetic file is only as good 
as whoever created it. 

Q And you can't t stify to the creation of that 

tape? 

A No, I can't. All I can do is say that we were 
able to reconcile control information from the generation 
of those tapes back to control information purportedly 
provided from Verney-Voltair which said the total number 
of people is X. 

Q But that reference to control information 

doesn't change you? answer that you of your own knowledge 
can't testify as to the residency or citizenship of anyone 
listed in Exhibit 7 or 8? 

.A No, because I didn't create the tape. 
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THE COURT: I suppose you didn't write these 

people, or did you? 

THE WITNESS: The listing there? 

THE COURT: Yes. 

THE WITNESS: As far as I am aware there has 
* been no direct correspondence, at least within our firm 
anyhow, as far as I know it, to any plan holders in IIT 
or any fund that I am aware of. That is not to say there 

isn't. I just don't know. 

THE COURT: As far as your firm is concerned 
does it make any difference whether they live in the United 

r^y 

States or Saudi Arabia? Did you rely on the fact the 
documents show they were U. S. residents or U. S. citizens? 

THE WITNESS: I am not sure I really — all we 
did v is search a file and look on that file for U.S.A., 

or citizenship code that — 

THE COURT: Why would you want to have a list 

of people that are U. S. residents or U. S. citizens? 

THE WITNESS: Again, as I understand it, this 
I think was at a request possibly from the SEC, or it 
was at a request from the Ontario trustee for whom we 
were original agents at one point. I am not really too 
sure. I was just sort of given the task,here are the 
. * files, pull out this information. 


Sr 


southern district court reporters, u.s. courthouse 

FOLEY SQUARE. NEW YORK, N.Y. CO T ASSO 






hpb 


47 


I 228A. 

Rouse-cross 

MR. ORAM: I think, your Honor, in my previous 
question I referred to Exhibits 7 and 8. That was an 
error. It should have been 6 and 7. 

0 Can you tell me, Mr. Rouse, the circumstances 

under which these documents. Exhibits 6 and 7, were pre¬ 

pared? 

A The physical environment, so to speak? 

Q On whose request were they prepared? 

A My partner requested that, "John, will you 

please generate these." 

0 Did he tell you why he wanted these prepared? 

A I thought that is what I explained to his 

Honor. 

Q Perhaps I missed it. Will you tell me? 

A As I understand it,and I am really not clear 

on this, it could possibly have been at a request from 
the SEC or possibly it was at a request from — it might 
even have been from people in Luxembourg, but I just really 
don't know,or it might have been at a request from the 
Ontario Trustee for whom at one point I believe we were 

acting as an agent of his. 

Q Do you know to whom copies of 6 and 7 were 

delivered? 

a At the end, no, I don't. All I know is, I 
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produced it and really gave them as to those memos there. 

That is where I gave them. 

Q I take it that Exhibits 6 and 7 are not the 

regular or total shareholders lists of International 
Investment Trust, is that correct? 

A Yes, that's correct. 

Q Turning to Exhibits 8 and 9, do you have a copy 

of that? Exhibit 8 is the two-page memorandum. Would 

you read the paragraph on Page 1 beginning with the 
words "Our selection"? 

A "Our selection has been based on a residency 

code in the files. However you will notice some fund- 
holders may have changed their residence subsequent to the 
participation in the IOS program and neglected to advise 
IOS thereof. These accounts have been printout for 
review in case a followup is desired. Of course it is 
possible legal residency is still in the United States 
or alternatively there may have been a coding error in the 
IOS files." 

Q Would you explain to me what that paragraph 

that you just read means, what it refers to? 

A Okay. It means, and as I indicated earlier, 

because we didn't create the information of those files, 

». these were files that we obtained from an installation 
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at Verney-Voltaire, purportedly to be the books of account 

0 

of the organisation, we can't testify to their initial 
creation, authenticity and so forth, that really we can 
just analyze them and give out the information as sitting 
in the files. It is conceivable the people creating the 
files may have made coding errors and so forth, or may 
have not put in change of addresses, like any standard 
computerized accounting system that we are all familiar 
with. 

When you move, maybe your change of address 
thing doesn't get in it or — you know, and so forth. 

0 The possibility I guess is already established 
because we don't know the date, we don't know what date 
we are talking about. The possibility of error has been 
established. 

A Yes, we do. I know. 

THE COURT: You know that it is '73? 

THE WITNESS: Yes, my best information is it 
should be May 31, 1973. 

Q I beg your pardon? 

THE COURT: But you think these were put to¬ 
gether for the SEC or some Governmental agency, is that 
right? 

4 . . THE WITNESS: Your Honor, I just — I think 
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anything I would say in that regard, I don't think it is 
worth the value because I don't know for sure and I 
think I am just liable to confuse more than clarify. 

THE COURT: Of course, the hearing in the SEC 
case was either completed or almost completed by May 
31, 1973. This will be put together for — if this 
would have been put together for the SEC it would have been| 

pretty late. 

THE WITNESS: You are talking about something 

I don't know anything about at all. 

THE COURT: Yes, but I am suggesting your noti< 

that the date is 1973, rather than 1972, at least in my 
mind raises a question. What makes you think it is 1973, 
last year? Because you remember it? 

THE WITNESS: Yes. It is something that, you 
know, I will attempt to try to recall sitting here. I 
think that is something that could be proven with very 
little difficulty, being able to go back to Canada and 
contact somebody in Canada. Sitting here, I 

THE COURT: I think, Mr. Anderson — I am not 

sure it makes any difference, but it has become sort of 
a minor cause celebre — I think we ought to establish 
whether the date is *72 or '73. I would propose that the 
.witness' firm can make it clear to us one way or another. 
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I don't mean to do it right now, but in the course of the 
next day or so. 

MR. ANDERSON: Fine. 

BY MR. ORAM: 

Q This document or these documents. Exhibits 6 
and 7, do not purport, I take it, to afford the lists of 
the stockholders of IIT as of June 10 this year, the date 
of the filing of the complaint in this case? 

A Definitely not. 

Q I take it the same is true that these exhibits 
6 and 7, do not purport to establish stockholders of IIT 
in June or July of 1972. 

A I would say that is probably correct. June 

and July of '72? 

0 June and July of 1971. 

A If it is May 31, '72, obviously not. If we 

say May 31, ''73, possibly not, although I understand 
things were frozen in September, October or November '72, 
and it could conceivably be a close representation. 

Q But you can't testify it is? 

A No, I Certainly cannot. 

MR. ORAM: I have no further questions, 

your Honor. Your Honor, I think in light of the testi- 

. *mony of this'witness with respect to Exhibits 6 and 7, 
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2 

documents? 

;w our objection to their admission. 


3 

THE COURT: That 

• 

P: Is that because of the uncertainty 


4 

moment. 



5 

MR. ANDERSON: T 

For a variety of reasons, your 


6 

We would argue 

2 en uncertainty as to the date, there 


7 

records would be proof of t 

the information contained in there, 


8 

THE COURT: But 

ay of testifying to the accuracy, 


9 

witness who can tell me tha 

izens or — 



records or about the busine 




* 

r: I think, Mr. Oram, I will leave 


11 

effect, sent for this and r< 

It does seem to me, however, that 


12 

is no question about the au 

I can't assume from these documents. 


13 

as being a document that cai 

m them, that there were, in fact, any 


14 

maintained by IOS in Verney- 

t is the right word, of IIT who were U. 

itizens. All I know is, here is a 

s. 

15 

MR. ORAM: I d< 

to that effect, your Honor. 


16 

ut of, I assume came out of the files 


17 

THE COURT: I ji 

at Verney-Voltaire, but as hard 


18 

assuming. I didn't say tl 

fact U. S. residents or U. S. citizens 



I also suppose that these r< 


19 


s in IIT, it seems to me, something mor 

e 

20 

and that they are, in fact, 

there has been an objection 



21 

E: We have no redirect, your Honor. 


22 

to do a little more. I ar 


•• 

.T: Thank you. 



have to do about it, I haver 


23 

you haven't either, but I tl 

excused.) 


24 


RSON: Your Honor, v;as that the final 



MR. ANDERSON: Tl 



25 

• • 3 ' 

:t to the weight to be accorded those 
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tie facts as stated. 
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t they were prepared from busines 
ss records. This witness, in 

aceived it. I take it there 
thenticity of this document 
ne out of the tapes which were 
-Voltaire. 

an't think there is any testimony 

ist said, Mr. Oram, I am 
lere was evidence to that effect, 
acords were not manufactured, 
reasonably correct, but since 
made, Mr.Anderson, you have 
n not quite sure what more you 
I't thought of it, and I suppose 
link we have a problem, 
lank you, your Honor. I am not 
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2 

convinced that this is a necessary element of the proof 

3 

on the preliminary injunction, in any vent. 

4 

Your Honor, we have two things I would like 

5 

to work out the sequence. We intend to offer as an 

6 

exhibit Mr. Pistell's testimony before you at the preliminai 

* 7 

hearing, and the exhibits that were introduced during the 

8 

couree of his testimony at that time. 

9 

We also intend to offer the testimony at 

10 

deposition subsequent to that hearing and the associated 

11 

exhibits. 

12 

We also would like to offer testimony of 

13 

Mr. Pistell at a private hearing that preceded the hearing 

14 

that you had on preliminary injunction. I do not 

15 

have a copy of that, and I asked Mr. Taylor to bring one. 

16 

Since you sat through five days, I won't propose to read 

17 

any of that testimony to you. I have given Mr. Oram 

18 

designations of the portions that we feel are most pertinen 

19 

Now, the other thing we have today, or 

20 

immediately following our testimony from American National 

21 

Bank, bring representatives who have brought along records. 

22 

of which we have some copies because of the earlier pro¬ 

23 

ceedings, but these are documents which Mr. Oram was shown 

24 

a few minutes ago and in fact most of them were documents 

25 

, that we were- shown a few minutes ago. 


SOI) HERN OISTRICT COURT REPORTERS, U.S. COURT HOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4SS0 




1 


hpb 


236A. 


55 


2 

I think the easiest way to proceed now is to 


3 

call American National Bank, but I do think the question 


4 

we should resolve before lunch is how you want to handle 


5 

those three pieces of testimony and the associated exhibits 

• 

6 

MR. ORAM: Your Honor, with respect to the 


7 

testimony of Mr. Pistell, Mr.Anderson and I worked out 


8 

a stipulation which stipulation only goes to the authentici 

ty \ 

9 

that the questions were asked rather than calling the 


10 

reporter. 


11 

We of course reserve any rights with respect 


12 

to the relevancy, materiality or any other objection we 


13 

may have in this or subsequent proceedings. 


14 

MR. ANDERSON: That is correct. 


15 

THE COURT: Is that the stipulation that was 


16 

handed to me earlier this morning? 


17 

MR. ORAM: That is correct. 


18 

MR. ANDERSON: Yes, your Honor. This is 


19 

simply whether you want these read with someone in the 


20 

box or can they be admitted — 


21 

THE COURT: I think I would just like to have 


22 

them admitted a3 exhibits. If I may be a little informal 


23 

for a moment, I will miss the opportunity to hear Mr. 


24 

Pistell testify again, because I enjoyed him as a person 


25 

- . * very much, but I think it would perhaps be easier if I 
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would receive them as individual documents. 

Can you tell me something about your timetable, 
Mr. Anderson? 

MR. ANDERSON: Yes, your Honor. I believe 
that A and B, the witness will testify that the documenta¬ 
tion with respect to the custody account for IIT which 
they had, just didn't get here today, and so I have 
to make some kind of an arrangement to get those documents 
in. 

Then I have two witnesses which I propose to 
put on this afternoon, and I inform Mr. Oram the schedule 
would be one of them to testify with respect to corporate 
law, that these expenditures — I am sorry, not to get 
into specifics of the fact, but to advise your Honor with 
respect to the corporate law aspects of expenditures and 
management fees of the magnitude we see. 

The second witness will testify with respect 
to the normal, I would say, custom of the trade with respect 
to profit participation fees and expenses of concerns set 
up -to go into the venture capital business. 

THE COURT: Mr. Oram, do you know at this 
point whether you are going to have any witnesses, testi¬ 
mony? 

4 . •, MR. ORAM: Yes, your Honor. I think that Mr. 
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2 

Pistell will testify. I expect perhaps Mr.Taylor and 


3 

Mr. Murphy will testify as well. 


4 

THE COURT: My point is, I am not interested 


5 

in knowing about the substance of the testimony at this 


6 

point. I was just interested in the timetable. I will 


7 

have to adjourn this afternoon at 3:30. Obviously, we are 


8 

going to have to go into Monday, I take it. 


9 

MR.ORAM: Your Honor, we have a very significa 

nt 

10 

problem here. The damage that is occurring to Vencap 


11 

and related copies is escalating and has, ever since this 


12 

complaint has been filed, and a temporary restraining 


13 

order has been issued. 


14 

We would hope, your Honor, we could move 


15 

swiftly enough to resolve this matter here today so Mr. 


16 

Pistell and his companies can go about their business. 


17 

We are in a very, very significant and difficult time. 


18 

We propose to put Mr. Pistell on the stand to disclose that 


19 

to your Honor, in detail. 


20 

But, I am in a very difficult position urging 


21 

you to go beyond your scheduled time, but it is absolutely 


22 

imperative we do sd. 


23 

THE COURT: I don't really see, even if we 


24 

were to stretch the time a little, how we can do it. 


25 

. ‘Mr. Anderson'has two witnesses, you have three or four. 
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I don't see how we can do it today. 

MR. ORAM: It may be it will be possible to 

THE COURT: This all assumes even if we did it 

all today I can make up my mind today. 

MR. ORAM: I appreciate that, your Honor, but 

we propose to urge you as strongly as we can that that 
is exactly Vhat is required in this case. I think 

THE COURT: I don't think that it can be 

done today. The only thing I can suggest is, let's 
break for lunch now, let's get back a quarter to 2:00. If 
you can arrange something with Mr. Anderson between now 
and a quarter of 2:00, so we can dispose of this matter 
this afternoon, of course I would be delighted. 

I just don't see that it is possible. 

MR. ORAM: Perhaps there is something, I 
don't know but because of the importance we will certainly 

make an effort,your Honor. 

THE COURT: I must say, Mr. Oram, I am concernejd 

about your problem. I just don't see how we can do it 

that quickly. 

Apart from the problem of hearing the testimon 
that I am told I should hear, I have the problem of reachirjg 
a conclusion on this. 

t MR. ORAM: I understand, your Honor, but 
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we are here on a motion for a preliminary injunction, 
in which there is a very significant burden of proof 
placed on the party. 

This is a drastic remedy. If it appears to 
your Honor that the burden has not been met, the matter 
can easily be resolved and I suggest when it becomes 
apparent with Mr.Pistell on the stand of the magnitude 
of the damage which is the other element involved, 
occurring to Vencap and related companies, you will find 
we will be able to come to a resolution this afternoon 
at least as far as the preliminary injunction aspects 
are concerned. 

• THE COURT: All right, quarter to 2:00. 

(Luncheon recess.) 
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A FTERNOON SESSION 
1: 50 p.m. 

MR. ORAM: Your Honor, Mr. Anderson and I did 
speak during the lunch recess and we didn't come to a 
solution regretfully. If, for purposes of our planning 
our schedule this afternoon we do not complete, would it 
be possible for us to work tomorrow? 

THE COURT: Of course, anything is possible. 

I think what I would like to suggest, Mr. Oram is this, 
if it is all right with you, Mr. Anderson, I v/ould 
like to hear from you and perhaps from Mr. Pistell, why 
time is so much of the essence here. 

As I have indicated, there are a lot of things 
that I feel I still need to learn about this connection 
with this matter; I find it troublesome and I am going 
to have to spend some time thinking about it. My very 
strong inclination is to think that I can't deal with 
it this weekend. However, I would like to hear from 
you and Mr. Pistell as to why it is important why I do. 

MR. ORAM: May I proceed, then, your Honor? 

THE COURT:. Yes. Is that all right, Mr. Anderson? 

MR. ANDERSON: That is acceptable, your Honor. 

Your Honor, in light of this development, I 
^hink it might be well if I excuse at least one of my 
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witnesses until Monday, and I will also excuse the people 
responding to the American National Bank supboena until 
Monday. They have been here until 10:00 o'clock, 

THE COURT: That's all right, except Mr. Oram is 
suggesting that we work tomorrow. 

MR. ORAM: It may be, your Honor, that we v/ill 
conclude with Mr. Pistell's testimony in time to go back 
to our usual order. 

THE COURT: I have an appointment at 3:30 which 
I can't change without some difficulty. But, I would 
suggest perhaps your witnesses might prefer to work for 
a little while and see what happens in case we need them 
tomorrow. 

MR. ANDERSON: The American National Bank return 
is incomplete — 

THE COURT: You told me that, yes. 

MR. ANDEkSON: I wonder if it wouldn't be better 
to send them back to work this afternoon and get the 
additional records and subject to telephone call, return 
tomorrow, if we do proceed tomorrow. 

THE COURT: '“All right. 

MR. RAND: Your Honor, may I address the Court? 

THE COURT: Yes. 

, * . ;• MR. RAND: Your Honor, in regard to the subpoena 
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served upon officers of the bank there is a problem. The 
subpoena itself is quite lengthy and quite a vast one. 

It was served yesterday about noon. We have made every 
effort as reasonable to get as many of the documents 
as we can get together to comply with the subpoena. The 

problem is, as your Honor is aware, there are volumes and 

% 

volumes of documents. The bank has produced thousands 
of documents. They are in various places, two counties in 
New Jersey, Essex and Morris County. 

I can't really represent to the Court in the 
short time required we can get all the documents by Monday 
morning because of the physical problems involved. 

THE COURT: Mr. Rand, all you can do is what you 

can do. 

MR. ANDERSON: Your Honor, we have indicated that 
we are interested in, first of all, the securities involved 

here, which are here today. 

Secondly, the documentation showing the trans¬ 
fer of three million dollars out of ITT’s account which 

a. 

I understand is here today, and the custodian account 
transactions in or about the period October 1972. 

MR. RAND: Which would be the monthly statement. 
We have no problem presenting that. The problem is, 
t^he first item in the subpoena is any and all transactions 
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involving ITT, from beginning to the end. 

THE COURT: I take it from what Mr. Anderson 
has said, he is not going to insist on that. 

MR. ANDERSON: I had thought we had conveyed 
that earlier. 

MR. RAND: As long as that is clearly understood 
there wouldn't be any problem. I assume with the other 
subpoenaes, we will produce Mr. Castle, on Monday. 

HR. ANDERSON: Or tomorrow, if Judge Stev/art 
decides tomorrow. So American Bank is then released 
for the time being subject to telephone call. 

THE COURT: That is correct. 

All right, Mr. Oram. 

RICHARD C. PISTELL, called as 

a witness by defendants, being first duly sworn, 
testified as follows: 

THE COURT: I think, Mr. Brown, before we get 
into merits, I would like to know why this urgency about 
this, why it can't wait until the usual course, sometime 
next v/eek. 

MR BROWN: ‘‘Yes, your Honor. I would make a requst 
to the Court Mr. "istell's testimony this afternoon be 
limited solely to the irreparable harm and prejudice 
.sustained to Vencap and the urgency of the situation 
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compelling our request of the ROB lifted and that the 
balance of his testimony which would relate so to speak 
to the merits, I will not inquire to those facts at the 
present time and to put it off until the appropriate order. 
Would that meet with your Honor's approval? 

THE COURT: Yes. 

DIRECT EXAMINATION 
BY MR. BROWN: 

Q Mr. Pistell, do you hold a position in the 
defendant Vencap, Ltd.? 

A That is correct, sir. 

Q What is the position you hold, sir? 

A I am a major stockholder and chairman of the 

board and chief executive officer. 

Q Was Vencap incorporated, sir? 

A In Nassau, Bahamas. 

Q Who makes investment decisions in behalf of Vencap 

A Primarily I look for deals and the board of 

directors pass on the deals. 

Q Did there come a time recently when a decision 
was made on behalf of Vencap to purchase a certain 
security in Canada? 

A That is correct, sir. 

Q What, was the name of that security and when 
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was the purchase of that security made? 

A We decided to take a position of 50,000 shares 
of a company called Newmark, which is listed on the 
Vancouver Exchange. We have paid so far approximately for 
all the proceeds for 14,000 shares. We are default on that 
payment of 14,000 shares and will be listed in default 
on the Toronto and Montreal Stock Exchange very — as a 
matter of fact, we are past due now. 

Q When to your knowledge was the settlement date 
for the balance of those shares? 

A The settlement date I believe was approximately 
seven, eight days ago. 

Q To your knowledge had a check been prepared 
to send to Canada in payment for the purchase of those 
securities on Monday, prior to the tir.ie the order of 
restraint was received? 

A That is correct, sir. 

Q Has that check been sent as a result of this 
order? 

A No, we have not been able to send that check 
as a result of this order. 

Q I would like to show you a report here described 
as Newmark Resources, Ltd., annual report, 1973, and ask 
- you if that relates to the security purchased by Vencap? 
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A Yes, it does. 


MR. BROWN: If your Honor please, I would like 
to offer this in evidence. 

THE COURT: Any objection? 

THE WITNESS: In other words. Judge, we are in 
default on commitment to a member exchange because of 
this. And, naturally, it puts the company in bad reputation 
and very dire straits if we do not finish the commitment 

that we have made prior. 

MR. ANDERSON: For the purpose for which this 
testimony is being received, your Honor, I have no 


objection. 


THE WITNESS: Thank you. 
(Defendants' Exhibit A received in 


evidence.) 

THE COURT: What is the amount of this check? 

MR. BROWN: Your Honor, I have it right here, 
in the checkbook stub. 

Q Mr. Pistell, I want to show you a checkbook 
from Vencap, Ltd., and ask you if you can identify the 
checkbook? 

A This is the checkbook of Vencap, Ltd. 

Q Is that a check book which relates to an 
account maintained by Vencap in the regular course of 
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its business? 

A Yes, it is. 

Q Where does it maintain that account? 

A I believe at the Bank of Commerce. 

Q Would you turn in that checkbook, and can you tell 

from that boc when a check was written in payment for 
the balance of the Newmark securities which you have 
^described? 

A I believe it says the 10th. 

Q What is the sum, sir? 

A The sum is 14,072.45. 

Q To your knowledge, that check has not been sent? 

A That is correct. 

MR. BROWN: If your Honor please, may we request 
that this checkbook be deemed marked rather than having a 
mark put on it itself. 

THE COURT: Yes. 

(Defendants' Exhibit be deemed received 

in evidence.) 

THE COURT: Do you have any objection? 

MR. ANDERSON: No, your Honor. 

Q Mr. Pistell, you mentioned before to his Honor 
as a result of default by Vencap in payment, there would 
.. be some kind of publication or something on the stock 
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exchange in Canaca. 

A That is a standard rule when you are over the 
payment date you go on a notice list where a non memher 
firm can take an order from there on. The same procedures 
as our stock exchange, the New York Stock Exchange. 

Q Will there be publicity to your knowledge as 
a result of that? 

A There will be, yes, I believe if it not already 
has been. 

Q There will then be default by Vencap? 

A That is correct. 

Q Is that list of defaulting purchasers — 

A To all firms. 

Q Are there hundreds of member firms? 

A Hundreds of member firms. 

THE COURT: Is it a default in a technical 
sense, when it is because of a court order? 

THE WITNESS: The order was given before the 
court order. Judge and it would be reneging on a trade. 

THE COURT: You are not really reneging because 

the court won 1 t let you. 

THE WITNESS: The main thing about it is, 
we committed prior to the order, do you follow me, and 
your name would automatically go on the list no matter what 
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2 

the circumstances would be. 


3 

MR. BROWN: The point is, your Honor, if I might 


4 

just elaborate, that the damage to be done is not going 


5 

to be significantly altered, by telling the brokerage 


6 

firms or stock exchange, by saying the funds are prohlibited 


7 

to be released by court order. Mr. Pistell, I think, has 


8 

testified it would make no difference but I would think 


9 

it would be worse. 


10 

Q Mr. Pistell, in addition to that, can you tell 


11 

us whether or not Vencap is intending to consummate a 


12 

transaction with a Turkish wine monopoly? 


13 

A We obtained the Turkish wine monopoly for Vencap. 


14 

We have had two men in Turkey, one a real top man on 


15 

distributorship of wine. 


16 

Q What is his name? 


17 

A Mr. Frank McDonald and Mr. Jeff Kokdemir. They 


18 

have been in touch with four or five of the largest dis¬ 


19 

tributors of wines in the United States. We have made 


20 

probably one of the most advantageious deals in wine. 


21 

costwise ever made. At the moment, we have indications 


22 

for four to five hundred thousand cases of Turkish wine. 


23 

Our total investment in this project so far has been about 


24 

$39,000. 


25 

- . Are those funds that you describe as investment 


i 
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2 

to pay for all of the necessary preliminary work in obtaining 

3 

that deal or that concession? 

4 

A That is correct. 

5 

Q Is this a deal with a private company in 

6 

Turkey or with the Government? 

7 

A This is with the government of Turkey. 

8 

Q Am I correct in understanding you that it is 

9 

proposed that Vencap get a concession to import wine? 

10 

A Vencap has a 50 per cent interest in a company 

11 

called Sangan, with the sole rights of importation for 

12 

the Turkish wine monopoly. 

13 

Q That is a singed contract? 

14 

A Yes. At the present time every expense has 

15 

been accounted for, every plane ticket with vouchers. 

16 

At the present time there is about §6,700 more owed to these 

17 

peopel. We received a telegram, that came by phone, and 

18 

we will actually have the physical telegram today, the people 

19 

are willing and ready to sign up on the concession and 

20 

I would like to read to the Court the telegram even though 

21 

it is only taken over the typewriter. 

22 

Q Would you describe to your Honor when that 

23 

telegram was received and the name of the sender of the 

: i\ 

telegram, by name and position. 

25 

• MR. ANDERSON: I object, your Honor, to what 

r 
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is in effect the testimony by the author of that telegram 
by reading it into the record in this way. 

THE COURT: I think your objection is technically 
very sound, Mr. Anderson. On the other hand, I would like 
to know what Mr. Pistell has in his mind. 

Q Mr. Pistell, was that telegram received by 
you in the regular course of business of Vencap? 

A That is correct. 

Q And do you ordinarily and customarily send 

telegrams to representatives of Vencap as well as receive 

them? 

A That is correct. 

Q And do you know Mr. Kokdemir to be engaged 
by Vencap for this purpose? 

A He is engaged for this purpose and a 50 per cent 
of Sangan and the one who received the concession. 

I may point out his brother-in-law is the Chief General 
of the Army of Turkey and probably the next Prime Minister 
of Turkey. 

THE COURT: All right, Mr. Pistell — 

MR. BROWN:- Your Honor, there Is an agreement 
between Mr. Pistell and the gentleman sending the telegram, 
a joint agreement, so any objection as to authenticity 
if ill be removed — 
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2 

MR. ANDERSON: I’m sorry, I understand what Judge 


3 

Stewart is ruling. I don't think this is a business 


4 

venture as you are trying to establish but I think in 

1 

5 

terms of what Mr. Pistell has in his mind, I remove the 


6 

objection to it if it is received on that basis. 


7 

THE WITNESS: Thank you, sir. It says: 


8 

"To R. C. Pistell, in care of Havens, Wandless, Sti 

tt 

9 

& Tighe, 99 Park, New York, New York: 


10 

"Desperately needs letter of credit on Sangan 


11 

Incorporated. Firm orders of 500,000 cases wines Turk 


12 

monopoly and Kavalidere Lone Start Texas, Munson Shaw Winn, 


13 

Dixie Publix and Alabama. Imperative for meeting Chicago 


14 

June 20th. ire $6,653 -- Sangan Bank for expenses. 


15 

Sample wines in bond customs Miami. H. J. Kokdemir." 


16 

Vie would not go ahead and order 500,000 cases of 


17 

wine without having firm order. I would like to forward 


18 

the gentlemen the expenses, we will get vouchers for every 


19 

nickel of it. They have made two trips to Turkey and to 


20 

arrange any letters of credit they need on back to back 


21 

firm orders for the deal to be consummated. 


22 

Q As a mattet of fact, Mr. Pistell, would it be 


23 

accurate to state that Vencap has entered into agreements 


24 

with Mr. Kokdemijf^J^J^angan Inc. and also a pledge agreement 


25 

• concerning the'same? 



SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 

FOLEY SQUARE. NEW YORK, N.Y. CO 7-4S80 










I 

_ 854A. 73 


1 

hprf 14 Pistell - direct 


2 

A That is correct. 


3 

Q I want to show you these three agreements and 


4 

ask you whether or not you are familiar with them, and 


5 

they are the agreements that you have indicated were entered 


6 

into by Vencap with those individuals and that company. 


7 

A Yes, they are. 


8 

MR. BROWN: I would like to offer these in evidence 


9 

MR. ANDERSON: In view of the nature of the 


10 

1 

testimony, your Honor, I would suggest we receive these 


11 

and give me an opportunity to make any objections or comments 


12 

later. 

* 


13 

THE COURT: All right. 


14 

(Defendants' Exhibits C, D and E received 

X 

15 

in evidence.) 


16 

THE WITNESS: What I would like to do, if I may. 


17 

because these fellows have traveled many thousands of 


18 

miles and have very important meetings, and this is not 


19 

a matter — we get a voucher for every plane ticket. 


20 

for every hotel and I would like to wire them their expenses 


21 

that they have incurred so far, to get the firm orders 


22 

and get this thing under way, so they can proceed with 


23 

these dealerships to conclude our transactions. 


24 

Basically, there are hundreds of thousands 


25 

'of dollars at stake here. 
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MR. BROWN: If your Honor please, I would like 
to offer the copy of the telegram which was — 

THE COURT: Is that the one that was just read? 

MR. BROWN: Yes, your Honor. 

THE COURT: All right. 

(Defendants' Exhibit F received in 
evidence.) 

Q Mr. Pistell, under this arrangement, with respect 
to the 500,000 cases of Turkish wine, was it the contempla¬ 
tion of Vencap to import those cases into the United States? 

t 

A It was the intent of the company that we own the 
50 per cent of, which now I believe has its liquor law, tax 
license, et cetera, that would only be placed on orders 
that are back to back against firm orders with other dis¬ 
tributors . 

Q So it is clear that the importation of this wine 

into the United States was conditioned upon orior orders, 

as described by those various distributors, in the telegram 
* 

you have read? 

/ 

A That is correct, sir. 

Q In terms of the financing of this transaction for 
the importation into the United States, of these cases of 
wine, how is that to be accomplished? 

• *'•' A Strictly on a back to back method with letters 
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2 

of credit from banks. 


3 

Q As a result of this order, are you able to go out 


4 

and get the letter of credit? 


5 

A No, I can't at the moment, and we are just hung 


6 

up for the moment. 


7 

Q Mr. Pistell, would it be fair to state there is 


8 

an agreement to buy these cases at a certain price and 


9 

firm orders, to your knowledge, to purchase them by distribu- 


10 

tores in the United States? 


11 

A That is correct. 


12 

Q Subject to your obtaining the letter of credit 


13 

to import them? 


14 

A That is correct. 


15 

Q Can you give us any idea as to the approximate 


16 

purchase price of the cases of wine and your understanding 


17 

of what the profit is going to be? 


18 

« 

A I would rather not mention that in court here. 


19 

I think it is possibly one of the advantageous deals ever 


20 

done in this business and, basically, we are dealing with 


21 

distributors and competitors and it might put us in a dis¬ 


22 

advantaged position but I would be more than happy to let 


23 

the Court see that in private next week. 


24 

Q Would it be fair to say that these profits are 


25 

ip the six figures? 
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A I would say it would be very fair to say that the 
profits are in the six figures. 

Q To your knowledge, if the letter of credit can't 
be lodged pursuant to the request contained in that telegram, 
what can happen to this transaction? 

A We can lose the whole concession. 

THE COURT: When do you have to have the letter 

of credit? 

THE WITNESS: Well, the main thing, I would think-- 
THE COURT: Didn't I understand June 20th was 

the date? 

THE WITNESS: I would say — I didn't look at the 
telegram on that — I do not know the expiration date by 
agreement. Everyone has taken so many files, I don't know 
what the agreement says. This is for a meeting for me 
to be in Chicago on the 20th. If I may refer to Mr. Taylor. 

Mr. Taylor, do you kpow the expiration date of 
our concession? It was extended. 

MR.TAYLOR: I believe it expires at the end of 

this month but I would have to check. 

THE WITNESS: Thank you. 

Q Mr. Pistell, can you tell me, has an arrangement 
been proposed between Vencap and an African country? 

• A Yes, there has been. 
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Q Would you describe that for the Court, please? 

A We retained probably one of the leading geologists 
of the world, for one of what could be one of the most 
lucrative concessions in the world for mining, who has just 
returned, and is presently in the hospital in Montreal 
and Dr. Tremblay, the advisor to the World Bank, and we 
have obtained a concession for gold, sapphires and diamonds 
on the preliminary aspects which could be one of the 
largest and most lucrative concessions in the v/orld. 

We have had a representative sitting in Africa 
for 45 days representing Vencap. I have had to have him 
return today, to the United States. He landed at 3:00 
o'clock. Pan American Airways. I have a telex here from 
this country. The Minister of Mines has been waiting for 
me. Because of the various pressures that have been 
on me I have not been able to go. 

I can say that the concessions of such magnitude 
that Vencap could not do it by itself. We would have 
to get a major mining company in with which we have 
already got preliminary discussions on. Dr. Tremblay 
spent ?400. He is sitting in the hospital suffering 
from fever right now, in Montreal. He is one of the great 
leading world geologists that just gave the report to 
• t>he World Bank* bn all of Thailand. 
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I would like to have permission to send Dr. Trembla 
his check, plus I have not been able to pay the expenses 
of our representatives in Africa. And, if something isn't 
done in a hurry, we will lose the concession. 

Q Do I understand, Mr. Pistell, from your testimony, 
that there is proposed a venture whereby Vencap will be 
given a mining concession in an African country on a joint 
venture basis? 

A On a joint venture basis, that is correct. 

Q What is the name of that company, sir? 

A I would rather, for certain reasons -- I'm 

very happy to turn over the report from Dr. Tremblay 
to the Judge and to you, but I would rather not say at 
the moment the name of the country for very, very many 
reasons, but the Court is perfectly welcome to read it. 

THE COURT: Mr. Anderson, you started to rise. 

MR. ANDERSON: I'm sorry. I meant to say that 
this disclosure had already been made in the affidavits. 

THE WITNESS: I didn't know that was public. 

Q Mr. Pistell, as a result of Dr. Tremblay's 
visit and undertaking, was a report prepared by him at 
your request? 

A Yes, a complete report. 

Q I would like to show you this document and ask 
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you whether or not that is a copy of the report prepared 
by Dr. Tremblay? 

A This is the report of April 1974, of Dr. Tremblay. 

MR. BROWN: If your Honor please, I would like to 
offer that report in evidence. The reason I do this, your 
Honor, I don't want to flood the Court with documents. I do 
want to show your Honor we are dealing in hard facts, 
matters of substance, real human problems, real substantive 
deals and not wild eyed schemes. 

MR. ANDERSON: On the basis of the earlier documents 
I have no objection. 

THE WITNESS: Sir, may I ask you and you if 
I may have permission to pay Dr. Tremblay his fee. 

THE COURT: Leu's wait until we finished. 

(Defendants' Exhibit G received in 

evidence.) 

Q You indicated I think, in your affidavit, or some 
of the moving papers, papers in opposition we submitted, 
that this is a substantial, potential deal, and would 
represent a substantial potential profit to Vencap. 

From your knowledge of having read the report, 
and your experience in mining, which I think you testified 
to before his Honor on prior occasion, would you say that 
.would be accurate? 
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A It could be one of the great concessions left in 
the world. 

Q Mr. Pistell, with respect to this joint venture, 
is it important that Vencap come up with money to con¬ 
summate this deal? 

A It is important that we come up with money, 
but the deal is of such magnitude, the Government has offered 
to guarantee a two million dollar loan themselves, and 
go on the line, and they have offered to begin exploratory 
research with us but it is truthfully a deal cf such magni¬ 
tude, Vencap would have to get a major mining company 
in with it and obtain a share. 

Q In addition to the money owed to Dr. Tremblay 
and to representatives, I think you have indicated, in 
Africa, do you have to travel any place and spend money in 
the near future in order to further along this transaction? 

A I should have been in the Camaroons last week 
or the week before, to conclude and sign the deal and the 
concession. I have to travel all the time. 

Q Do you feel that the timing on this is important 
and if so, would you “tell his Honor why you feel it 
is a matter of urgency? 

A I believe we have received a telex there over the 
past week, that it is an urgent matter, that I do get 
to the Camaroons. 
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My business is a very odd business, it isn't 
a matter of selling in a tour of selling Chrysler and 
buying General Motors. It is a matter of personal contacts, 
who you know, and it is a matter of going in jungles; 
it is a matter of hard work and going places and seeing 
things and a great deal of personal contact. 

Q Did you receive this telex recently? 

A We received this telex, I believe, last week. 

Q Who to your knowledge is the sender? 

A Dr. Mase. 

Q Is he the representative you described of Vencap? 

A He is our representative for Vencap and other 

African nations at this time. 

Q Would you read that telegram to the Court, please? 

A I'm getting a little older. I will try to read it. 

MR. BROWN: If your Honor would prefer, we can 
give it to your Honor to read. 

THE COURT: Have ycu seen this, Mr. Anderson? 

MR. BROWN: I am going to hand it to him, your 



Honor. 
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MR. ANDERSON: Yes, I think we should have this. 

THE WITNESS: Incidentally, I had to recall 

him home. 

MR. ANDERSON: Just so the record in this 
connection is clear, what date, if I may, your Honor, what 
date did you receive this telex? 

THE WITNESS: That would be on the telex record 
of Havens, Wandless. 

MR. ANDERSON: The date here appears to be 

June 5th. 

THE WITNESS: That would probably be right. 

MR. ANDERSON: That’s approximately? 

THE WITNESS: Yes. 

MR. ANDERSON: He is responding to an earlier 
telex of yours of sometime in May. 

THE WITNESS: Right. We have had telexes. 
(Defendants' Exhibit H received in 
evidence.) 

Q When you received that, at or about that time, did 
you do antying to make arrangements to get to the Camaroons 
and get this deal moving? 

A We had been working with another attorney, Mr. 
Putzman, and Mr. Taylor and he had been working on a 
concession which had been agreed to and written up and 
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we decided to send Mr. Putzman there for a holding operation 
until I get over there. But in turn Mr. Taylor decided 
instead of that, we recall Dr. Mase to New York, to try and 
tell the minister over there that we were working on other 
arrangements with another major mining company at this 
time because of the magnitude of the deal. 

Q Would it be fair to say as a result of this 
testimony, that prior to the receipt of the court order, 
restraining the operations of Vencap on June 10th, you had 
directed your attorneys and were working with them and Mr. 
Putzman on preparing a contract and had ordered Dr. Mase back 
to assist you on that? 

A That is correct. 

Q And you are not able to proceed with that now, 
is that right? 

A I was supposed to be there two weeks ago or ten 
days ago. 

Q You are not able to proceed with that because 

of the order? 

A Right. 

Q Mr. Pistell, in addition to that, did there 

come a time — let me withdraw that. Does Vencap have 
an associated or affiliated company by the name of 
- Jntertapital Corporation? 
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THE WITNESS: Judge, I'm not going into the 
background because you have heard me before. Incidentally, 
gold closed at $160 an ounce today. I have 250 men working 
in Chivex today, we are mining gold and are producing. 

We are the third mine to be brought into Canada in ten years. 

I just hired as my president the ex-Deputy Minister of 
Mines, Mr. Douglas, for 13 years. This morning he telephonec 
and he heard he was going to be arrested and wanted 
to resign. 

Yesterday the value of my stock fell over 
$3,250,000 — 

THE COURT: Why was he going to be arrested? 

THE WITNESS: These are rumors floating around 
because of the Dow Jones article. His family was calling 
him. Yesterday was a prime meeting with the banks, with 
Chivex finally financing in Canada and this vast 
article appeared on the Dow Jones. Everybody got Vencap 
and Chivex confused. The market equity value alone yesterday 
fell $3,000,000, over three and a half million dollars. 

The banks walked out on our meeting, my manage¬ 
ment was ready to quit, and frankly, if I don't get my final 
financing in the next 30 days, it could be a. disaster for 
my company. It could be a disaster for my people, merely 
•because of the'publicity of what has happened here. 
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I can't tell you the hurt that it has caused 
my staff, my people, the banks — 

THE COURT: The fact is, that nothing has 

happened. 

THE WITNESS: Judge, I agree but what happened 
is, confidence — markets are built on confidence. We are 
negotiating a rights offering, sitting down with the 
underwriters, and the major banks in Canada, they just 
walked out. 155,000 shares traded on the exchange 
yesterday, and it dropped from $1.70, whatever it was, 
to, I think thelow was $1.18. It just absolutely collapsed. 

MR. BROWN: The point is, your Honor, the value 
of the option — 

THE COURT: I understand. 

THE WITNESS: What I am trying — 

THE COURT: Let Mr. — 

THE WITNESS: Whatever arguments, differences 
of opinion, we are all going — 

THE COURT: Mr. Pistell, please. I will receive 
that document. Do you have anything else? 

MR. BROWN:' Yes, your Honor, I do I have 
here a copy of the Dow Jones ticker from Canada and with 
the Court's permission may I read into the record the 
- -first paragraph of that? 
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(Defendants' Exhibit I received in 
evidence.) 

MR. BROWN: The title is"Promoter Pistell 
charged with using three million of IOS assets for self. 
Richard Pistell, a promoter was accused in federal court of 
using for his own enrichment three million dollars obtained 
from an IOS mutual fund that Robert Vesco, a fugitive 
financier once controlled," and it goes on, your Honor. 

I think this has ahd a devastating — 

THE COURT: Also on my family, my life and my 
wife and everything else. 

MR. ANDERSON: No objection. 

(Defendants' Exhibit J received in 

evidence.) 

q Mr. pistell, did there come a time that Vencap 
proposed to finance or acquire equity in Chivex 
Mining? 

A There is a chance that if we do a rights offering, 
that Vencap will have the position or the opportunity to 
pick up the rights that are issued to Conservative Capital, 
or if there is a private placement, that Vencap will have 
the rights to participate in the private placement. 

Q I think His honor may not understand all 
•' 'the things you are referring to. Who is Conservative 
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Capital. 

THE COURT: I know who that is. 



A 

He knows it very well. 



Q 

For the record, you are an officer and 

stock- 


holder in 

Chivex Mining, is that correct? 



A 

That is correct. 



Q 

And that is a Canadian company traded 

on the Stock 


Exchange there? 



A 

That is correct. 



Q 

Has Vencap, prior to June 10th, taken 

any steps 


to get involved in financing or purchasing stock 

in 


Chivex? 




A 

It has received the options on Chivex 

stock, 


yes. 




Q 

Did it go further than that and deposit any funds? 


A 

Yes. It has deposited funds at the Royal Bank 


with an agreement if there is a rights offering 

it will 


receive Conservative Capital's rights and if there is a priv£ 

te 

placement 

it will receive its proportion of that 

• 


Q 

What is the amount of the fund, sir? 



A 

Approximately $700,000. 



Q 

Is that the sole purpose for the use of those 


funds, to 

participate in a private financing of 

Chivex ~ 


qr. in the 

alternative to have a pro rata right in the 


i 
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rights offering issued to the stockholders? 

A That is correct. 

Q And as you have indicated, as a result of this 
suit, the market has fallen drastically in Chivex, 
is that correct? 

A That is correct. 

Q Mr. Pistell, can you tell us anything further 
about any publicity or other rumors that have come 
to your attention as a result of this action, and 
publicity that has grown from it or come about as a result 
which had had an effect on Vencap and its operations? 

A Let me just say there have been so many rumors 
in the past two or three days, I don't want to go into all 
of them, but it has been a devastating effect on me, my 
family, my associates, my directors, and the whole thing. 
MR. ANDERSON: Your Honor, I — 

THE COURT: Who are the directors of Vencap? 

THE WITNESS: Mr. Blackman and myself but I am 
talking about Chivex — 

THE COURT: I mean Vencap. 

THE WITNESS: Mr. Blackman, myself, Charley 
Murphy, and — it's just the publicity, Judge, and — 

THE COURT: Yes. 

MR.-ANDERSON: I was going to move to strike 
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the testimony of the impact on the witness and his family. 
I think that — 

THE WITNESS: I'm not going to strike it when 
my wife is at the doctor this afternoon. 

THE COURT: All right, Mr. Pistell, please. I 
will let it stand, Mr. Anderson. 

MR. BROWN: If your Honor please, I think the 
Court has heard of the involvement of Vencaps in terms 
of participating in the development of Chivex and I want 
to bring out a point for the Court. 

Q Who is the president of Chivex, sir? 

A The president is Mr. Donald Douglas, former 

Deputy Minister of Mines of Ontario. 

Q Have you spoken to him within the last few 

days? 

A He called at 9:00 o'clock this morning. 

Q What did he say to you, sir? 

A He was getting calls that he was immediately 
going to jail. 

Q And as a result of that, what did he say to 

you? 

A He said he thought he might resign. 

Q Are you able to tell the Court what effect, _ 

ijf any, that will have on the Chivex mining operation and 
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potential investment in Chivex by Vencap? 

MR. ANDERSON: Your Honor — 

THE COURT: I don't think we have to go into 
that. I understand. 

MR. BROWN: Your Honor, I would also like 
to offer a copy of an article from the Wall Street 
Journal, further publicity on this matter. 

MR. ANDERSON: No objection. 

THE COURT: All right. 

(Defendants' Exhibit K received in 

evidence.) 

BY MR. BROWN: 

Q Mr. Pistell, as a result of this order are you 
able, to your knowledge, to conduct the business operation 
of Vencap with any of the subsidiaries? 

A No, sir. 

Q Are you able to assist in consummation of any 
of the transactions we have discussed? 

A No, sir. 

Q Has, to your knowledge, the publicity and 

rumors you have testified about, had a substantiallly 
adverse effect on the company? 

A Yes, sir. 

MR. BROWN: I have no further questions, your 
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Honor. 

CROSS EXAMINATION 
BY MR. ANDERSON: 

Q Mr. Pistell, I believe I recall your testimony 
that the investment decisions in Vencap are made by the 
board, ultimate decisions, is that correct? 

A I would say so, yes. I would say I am the 
prime motivator and prime mover. 

Q You recommend and the board either adopts or 
rejects your recommendation, is that correct? 

A That is right. 

Q And the board members are Messrs. Murphy, 
Taylor, Blackman — 

A Mr. Blackman, myself, Mr. Lawson. 

Q Have you testified earlier that Mr. Murphy 
and Mr. Taylor were directors — 

A No, but they are very good sounding boards 
for me. If I take a look at a deal I listen to their 
advice. 

Q Basically, you don't go into deals unless you 
have past them off tb them; is that correct? 

A I don't go into any deals unless I look at it 
legally, the laws are right and the contracts are right, 
cetera. 
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Q Mr. Taylor has given me two folders which contain 
the meetings of the stockholders and directors of Vencap. 

Do you recognize those as corporate records of your 
company? 

A I believe they are, I have signed them, yes. 

MR. ANDERSON: Could we have these marked, please. 

THE COURT: What are we getting into here? 

MR. ANDERSON: There is no approval for any of 
these transactions about which we have just heard, 
your Honor. There is not a word in the corporate records 
here about Newmark, Sangan, any Cameroon sessions — 

THE WITNESS: I believe we have written agreements 
on all those, sir. 

MR. ANDERSON: — and any Intercapital rights. 

MR. BROWN: If your Honor please — 

THE COURT: I think what I would like to do at 

the moment is to take a short recess. May I see you, 

Mr. Anderson and Mr. Brown in the robing room? 

(Recess.) 

(Plaintiffs' Exhibits 10 and 11 marked for 
identification.)* 

MR. OMAR: Your Honor, as a result of the testimony 
of Mr. Pistell, Mr. Anderson and I join in moving that " 
tfre temporary restraining order presently in effect be 


i 
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relaxed to the extent that Vencap could issue checks in 
payment of certain specified amounts to which Mr. Pistell 
referred. I speak specifically of a check in the amount 
of $14,072.45, to Midland Dougherty, in payment for shares 
of Newmark, committed to be purchased by Vencap, 
the second check to Mousseau Tremblay, in the amount of 
$7,272.74, for expenses incurred by him. 

The third check to Dr. Mase in the amount of 
$5,000, again for expenses and a fourth check to Sangan, 
Inc. in the amount of $6,653 for expenses of the Vencap 
representative. 

That, your Honor, is an amount in the aggregate 
of $33,998.19. We understand that on Monday morning we 
would supply your Honor with confirmation with respect 
to the purchase of the stock and any other bills v/hich 
aggregate the amounts that we talked about here. 

We understand further — 

THE COURT: I would think, if you have bills or 
something of that sort but an affidavit would satisfy me. 

I 

MR. ORAM: In all other respects we understand 
the temporary restraining order would remain in effect. 

THE COURT: Yes. That seems to be a reasonable 

program. 

- ; MR. ANDERSON: Your Honor, my only comment would 
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2 

be, in effect consenting to the nodification I am not 

3 

conceding that these payments are proper otherwise. 

4 

THE COURT: I understand that. 

5 

MR. ORAM: The only other thing, your Honor, 

6 

is I would advise the Court that Mr. Pistell and Vencap 

7 

propose to issue in Canada a press release to clarify 

8 

the situation and to give a factual statement of the 

9 

nature and the state of these proceedings as they now exist. 

10 

Mr. Pistell feels strongly it is necessary to counteract 

11 

rumors and whatnot to which he testified. 

12 

I don't believe that in any way inv r ves the 

13 

temporary restraining order but I do want to advise your 

14 

Honor that is the plan. 

15 

THE COURT: All right, gentlemen, let's adjourn 

16 

at this time until 10:00 o'clock, Monday morning. We will 

17 

proceed as expeditiously as we can at that time. 

18 

(Adjourned 3:20 p.m.) 


(Adjourned to June 17, 1974.) 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ITT, an International Investment Trust, 
and GEORGES BADEN, JACQUES DELVAUX 
and ERNEST LECUIT, as Liquidators 
for IIT,an International Investment 
Trust, 

Plaintiffs, 

-against- 

VENCAP, LTD., INTERVENT, INC., 
INTERCAPITAL, N.V., RICHARD C. PISI ELL, 
WALTER BLACKMAN, ROBERT L. VESCO, 

MILTON F. MEISSNER, NORMAN LEBLANC, 
STANLEY GRAZE, CHARLES E. MURPHY, JR., 
DAVID TAYLOR and HAVENS, WANDLESS, 

STITT f. TIGHE, 

Defendants. 


74 Civ. 2504 


New York, New York 
June 17, 1974 10:00 a.m. 


(Hearing continued) 

MR. ANDERSON: Good morning, your Honor. 

Your Honor, at this time the plaintiff would 
like to offer Exhibit 10 which is the minutes of the 
stockholder’s proceeding of Vencap which were provided 

to us by the defense counsel. 

MR. ORAM: What date is that? 

MR. ANDERSON: That was furnished to us 
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MR. ORAM: The date of the minutes that are 


offering. 


MR. ANDERSON: It is the entire proceedings of 


stockholders of Vencap. 

MR. ORAM: No objection. 

If it is the record of the stockholder's meeting 

of Vencap, I have no objection. 

MR. ANDERSON: Well, substitute Xerox copies, 

then. 

(Plaintiffs' Exhibit 10 received in 
evidence.) 

MR. ANDERSON. We offer Plaintiffs' Exhibit 11, 
the Vencap directors' minutes. 

THE COURT: What did you say 11 was? 

Would you look at it again, Mr. Anderson? 

MR. ANDERSON: Exhibit 11 are the Vencap 
directors' minutes which we offer. 

THE COURT: 10 I take it is the certificate 
of incorporation, in effect, and what else? 

MR. ANDERSON: Articles of association or in 
effect, the bylaws, certificates as to the officers, directoij 
and the ownership of the stock. 

MR. ORAM: No objection. 

# v : (Plaintiffs ' Exhibit 11 received in 

evidence.) 
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THE COURT: All right, Mr. Anderson. 

MR. ANDERSON: Your Honor, we have prepared a 
schedule of the remaining exhibits to be offered. 

THE COURT: I have a copy of it. 

MR. ANDERSON: Exhibit 12, your Honor, is the 
transcript of the hearing in 72 Civ. 5001. 17e have given 

Mr. Oram a designation of the portions of that on which 
we will primarily rely and a copy of that designation 
together with the order we discussed Friday was supposed 
to be here this morning but has inadvertently not found 
its way to the courthouse, but I will give you a copy 
when it arrives. 

THE COURT: What do the numbers mean? I see 12, 
then 12-259, the first meeting of incorporation of Vencap. 

t 

MR. ANDERSON: That is an exhibit number from 
the prior hearing. 

THE COURT: 259 is the exhibit? 

MR.ANDERSON: That is correct. The designation 

here 12 — 

THE COURT: The designation as to 12? 

MR. ANDERSON: That is correct. Instead of 
doing these A,B,C, since they all relate to this testimony, 
we thought if we put 12 as the transcript, 259, 260, et~ 
cetera as the exhibit w* uld help to keep us straight. 
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At this time I would like to offer Exhibit 12 
through Exhibit 2301. 

MR. ORAM: Your Honor, I take it that Exhibit 
12 is oevered by our stipulation, is it, Mr. Anderson? 

MR. ANDERSON: It is. 

MR. ORAM: I have no idea whether there is any 
objection I could or should make with respect to any of the 
exhibits. I received this list five minutes ago. I 
must therefore object at least on the grounds of relevance. 
I have no idea what these relate to or what the purpose 
of this offer is. 

MR. ANDERSON: Your Honor, while the list was 
handed over five minutes ago, the stipulation refers to the 
testimony at the hearing and the documents introduced 
during that hearing, so there is certainly no element of 
surprise here. 

The relevance is, the testimony and the exhibits 
relate to the establishing and financing of the defendant 
Vencap by the defendant Mr. Pistell and Mr. Pistell's 
associated companies. Intervent and Intercapital, which are 
also defendants. 

MR. ORAM: I stand corrected. I don't mean to 
suggest, Mr. Anderson, there was any surprise in the 
exhibits. The.mere fact is, I have just now received 
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the list and I have obviously not the time since last 
Monday evening when this was filed had an opportunity 
to study each one. I still don't know what the relevance 
in this proceeding is to these documents and I therefore 
do make a blanket objection to them. 

THE COURT: The stipulation, if I am looking at 
the right stipulation, says this is a stipulation of — 
well, it is dated June 13th. I think it was signed by me on 
Friday, wasn’t it? 

MR. ANDERSON: Yes, your Honor. 

THE COURT: The stipulation says subject to all 
proper objection at the time of their introduction, copies 
of the exhibits introduced in Mr. Pistell's testimony in 
the SEC case may be introduced in lieu of the originals 
and without authorization and in substance, the same thing 
with respect to documents provided by the SEC with respect 
to Mr. Pistell's deposition. 

The stipulation, I take it, does not cover 
the question of relevance. 

MR. ANDERSON: That is definitely true, your 
Honor. Mr. Oram reserved rights with respect to relevance. 

THE COURT: How do we deal with the question 

then? 


MR.ANDERSON: Your Honor, I will submit to you 
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in total this testimony together with the testimony which 
we will offer as Exhibit 14 and associated exhibits show 
that without going into the details basically the facts 
that were set forth in my affidavit in support of the 
temporary restraining order, that is, a loan of funds 
from Vencap indirectly in the amount of $590,000 to pay 
his personal federal, New York State and other taxes — 

THE COURT: Mr. Anderson, I assume -- well, 

I not only assume, I accept the notion that these 
things are all relevant, but Mr. Oram hasn't had a chance 
to review these documents nor the testimony and my 
question really is, when I say how do we deal with them, 
what is the best procedure? 

Is Mr. Oram entitled to view the documents 
and designated portions of the testimony? 

MR. ANDERSON: In view of the time exigencies, 
may I suggest that the documents and exhibits be received 
subject to any time period that your Honor wishes to 
set for Mr. Oram to make objections as to relevancy? 

MR. ORAM: Your Honor, I will suggest we will 
make every effort and will in fact review the testimony 
and the exhibits this evening. 

Perhaps we could shorten the procedure and there 
may be documents as to which we have no objection at all. 
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2 

If that is the case, we will, of course, withdraw the ob¬ 


3 

jection. Rather than receiving them subject, I would prefer 

| 

4 

to have an opportunity to review them in light of the 


5 

testimony in connection with which they are offered and 


6 

see if we can narrow any objections we might have within 


" 7 

some reasonable limits. 


8 

THE COURT: The only question I would have about 


9 

that, do you expect to be offering testimony today, Mr. 


10 

Anderson, which will relate to any of these documents? 


11 

MR. ANDERSON: Yes, very definitely. 


12 

MR. ORAM: Perhaps that is the time we will be 


13 

compelled to deal with them. 


14 

THE COURT: Why don't we do this. Let's take 


15 

them subject to your objection, Mr. Oram, and I take it 


16 

either today during the course of testimony or tomorrow. 


17 

you will be able to specify your objections. 


18 

Mr. Anderson, it seems to me we should also 


19 

proceed on the basis that if you offer testimony related 


20 

to^one of these documents and it later turns out that the 


21 

testimony is inadmissible, I suppose the document at least 

I 

22 

to that extent would be also. 


23 

Let's proceed on the basis that we will receive 

1 

24 

12-259 through 12-301, not in consecutive order. 


25 

s.ubject to Mr.‘Oram's continuing right to object on the 

t 
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2 

basis of relevance. 


3 

MR. ANDERSON: Would it be acceptable if wc had 


4 

the clerk mark those during a break? 


5 

THE COURT: Yes. 


6 

MR. ANDERSON: They have already been marked for 


7 

identification. 


8 

On the same basis, we offer Exhibit 13. 


9 

MR. ORAM: Perhaps we could handle all of the 


10 

exhibits on the list exactly the same way. 


11 

THE COURT: Fine. 


12 

I take it what you are doing is offering everything 


13 

on this list and I will receive everything subject to the 


14 

proviso which I have just indicated and I will ask the 


15 

clerk to mark these as in evidence at the first break. 


16 

MR. ANDERSON: Your Honor, I may have misspoken. 


17 

What I meant was that later testimony will depend upon 


18 

the facts stated in these. There will not be independent 


19 

testimony establishing these documents. This is a necessary 


20 

foundation. 


21 

THE COURT: I think I understand you. 


22 

MR. ANDERSON: Your Honor, plaintiff calls 


23 

Mr. Jacques Delvaux. 


24 

JACQUES DELVAUX, called as a witness 


25 



'* ••• on behalf of the plaintiff, being first duly sworn, 



testified as follows: 
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Delvaux - direct 


1 

2 

DIRECT EXAMINATION 


3 

BY MR. ANDERSON: 


4 

Q 

Mr. Delvaux, what is your residence address? 

I 

5 

A 

Luxembourg, 9 Avenue ^f Liberty. 


6 

Q 

What is your profession? 


7 

A 

I am a lawyer in Luxembourg. 


8 

Q 

Are you one of the liquidators of the IIT Fund? 


9 

A 

I am. 


10 

Q 

Mr. Delvaux, I show you Plaintiffs' Exhibit 1 which 


11 

is the order of the Luxembourg court. That has been 


12 

admitted 

in evidence in this proceeding. I would ask you, 


13 

are you one of the three liquidators described in the order 


14 

of the Luxembourg court? 


15 

A 

Yes, I am. 


16 

Q 

Mr. Delvaux, Plaintiffs' Exhibit 1 recites 


17 

that the 

three liquidators were to take an oath to fulfill 


18 

their functions properly and faithfully before a Magistrate. 


19 


In that connection, could you tell us what 


20 

happened 

? 


21 

A 

We did that oath before court. 


22 

Q 

Who is "we".? 


23 

A 

The three liquidators. 


24 

Q 

And the other two liquidators are by name? 


25 

A 

,4 / 

Mr. George Baden and Ernest Lecuit. 



1 
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Q Did you take the oath separately or together? 

A We take them separately but at the same time 
before court. One after the other has been swearing to ; 
accomplish its function to as best possible. 

Q And you were present during that oath? 

A Correct. I can provide also the Court with an 
exstract of those minutes that has been taken by the 
Registrar of our court at the moment we did that swearing. 

I have already given the orders to that a copy will be 
handed over to the Court translated into English and 
legalized in the usual form. 

Q Mr. Delvaux, the lawsuit which is before Judge 
Stewart today involves IIT and the liquidators against 
Vencap, certain other companies, Mr. Pistell and other 
individuals and firms. 

Did the liquidators authorize me to commence 
that lav/suit? 

A We did authorize you and we shall reconfirm 
it once again by writing. 

MR. ANDERSON: No further questions. 

CROSS EXAMINATION 

J 

BY MR. ORAM: 

Q Mr. Delvaux, did you read the complaint in this 
, c(jse before it-was filed? 
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A No, I read it yesterday. 

Q For the first time. 

You did not read it before it was filed, is that 
what I understood? 

A That is correct. 

Q What was your authorization to Mr. Anderson? 

A Decause we are not specialists in American law, 
we gave full authority to Mr. Anderson to handle our 
matter and to defend the interests of the liquidation 
in the United States. 

Q Did you discuss the complaint or the parties to 
be included in the complaint before it was filed? 

MR. ANDERSON: Your Honor, I am going to object 
to this on the grounds of attorney-client privilege. 

MR. ORAM: Your Honor knows our feelings as 
to the fact that our lav/ firm was named as well as two 
of my partners and I think the individual who purportedly 
authorized the filing of the complaint is now on the 
stand. 

I would like to find out from him, if I could, 
how it came about our firm was named. 

THE COURT: The way you put it, Mr. Oram, 
it sounds as though it is only a matter of curiosity. 

I A am sure that* is not the case. 
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MR. ORAM: It is not the case. 

THE COURT: I have been wondering, however, 
whether the attorney-client privilege with respect to 
this authorization hasn't been waived by your questions, 

Mr. Anderson. 

MR. ANDERSON: Your Honor, I think that Mr. 

Oram raised a question at Friday's hearing as to whether 
or not this lawsuit had been authorized and I think without 
going into what was the basis with respect to any particular 
defendant or party here or what were the discussions 
between ourselves and the liquidators prior to that, I 
don't think that is waived by asking whether or not our 


act had been, indeed, endorsed. 

However, your Honor, I don't see that at this 
preliminary hearing Where the question is the stopping 
of the drain on the Vencap assets where the request 
for preliminary relief does not apply to Mr. Oram, to partnerjs 
or to his law firm that there is any relevancy to the 
factors which either did or did not go into the naming 


of those individuals. 

MR. ORAM: Your Honor, I am very sensitive 
to attorney-client privilege in this matter as is obvious. 
I don't, therefore, want to press the matter if Mr. 
Anderson is telling mo that is the issue upon v/hich he 

i 
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2 

is relying. 

3 

It would suffice if Mr. Anderson agrees on the 

4 

record that the naming of my law firm and my two partners 

5 

was a result of his decision and not the liquidators'. 

6 

MR. ANDERSON: Your Honor, the principal grounds 

7 

for the objection here, the basis for naming the tv/o lawyer 

8 

and the law firms is irrelevant to the present proceedings. 

9 

In signing a complaint, I took the responsibility 

10 

under Rule 11 and I accept that responsibility today. 

11 

THE COURT: What was the last question we have been 

12 

discussing? 

13 

(Read.) 

14 

THE COURT: I will sustain the objection to 

15 

that question, Mr. Oram. However, I think you are entitled 

16 

to ask Mr. Delvaux what he did and why he did it. 

17 

MR. ORAM: Vie will take it from that point 

18 

of view, your Honor. 

19 

BY MR. ORAM: 

20 

Q What did you do, Mr. Delvaux, in connection with 

21 

the preparation of this lawsuit? 

22 

A We gave the demand to Mr. Anderson to do the 

23 

best possible as I have told before, to do the best 

24 

possible in order to defend in this case the interests of 

25 

the IIT liquidation. 
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We found, I am talking about the liquidators, 
the liquidators found that being not informed about 
U. S. procedures, our U. S. counsel had to take all 
necessary steps that he found as being useful in order 
to defend the interests of IIT. 

Q Have you, as liquidator of IIT, commenced any 
other proceedings in the United States? 

A For the moment -- you see, I am for the moment 
because there are so many, is all over the world, we have 
divided, the three liquidators have divided their 
functions. My function for the moment is to look after 
the part, the liability side, for the moment, that is, to 
find out, to make the arrangements that are necessary 
in order to set up all the records concerning the liquidator, 
but for the moment there is a suit entered against 
us by the AMBT, American International Bank & Trust and 
there also we will have to defend the interest of IIT. 

Q In preparation for the filing of this lawsuit, 

Mr. Delvaux, did you have occasion to discuss the 
matter with the SF.C? 

A With the SEC? 

Q The Securities and Exchange Commission. 

A I had no discussion. I remember no discussion 
with the Securities and Exchange Commission concerning 
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Delvaux - cross 


this specific ought to examine -- I was once 


here in Nev* York -- when was that, I don't know any more — 

Q I am sorry, I am not sure I got the answer. 

You did have a discussion with the SEC 
in New York, you say? 

A We had some discussions with the Securities and 
Exchange Commission here in New York and I am not absolutely 
sure that that was specifically about this matter, so I am 
very cross because for the moment I am here telling somethin* 
under oath that I ought to examine now exactly if we have 
talked about that specific matter here in New York with 
the‘Securities and Exchange Commission. 

You understand we have very many affairs. We 
have been talking with the Securities and Exchange 
Commission because we find it essential that the Securities 
and Exchange Commission assists the liquidation. I have to 
find out if in this specific matter we had a talk with 
the Securities and Exchange Commission. 

Q I understand. 

A I have to find that out. I can't give you now a 
specific answer. 

C Do you have documents or records available 
to you here that would let you answer that question? 
i: . A Here- in Now York I have no documents. I 
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1 

2 

myself have got no documents, but I have to see again 


3 

the telex or the orders that have been sent over to Mr. 


4 

Anderson in order to look if we had a talk concerning that 


5 

matter with the Securities and Exchange Commission. I 


6 

have to review all those documents, but I am at your 


7 

disposal to look at all the documents we have in that 


8 

matter but it seems not to me that there are very many 


! 9 

documents that have been issued in that light. 


10 

MR. ORAM: Mr. Anderson, do you think you could 


11 

assist the witness? 


i 12 

MR. ANDERSON: If whether or not there are 


1 

13 

documents? Or whether or not there were discussions 


14 

with the SEC? 


15 

MR. ORAM: That is correct. 


1 

16 

THE WITNESS: It seems to my opinion the only 


i , 17 

discussion we had in that matter, if I remember well, 


18 

that was downstairs for two minutes or three minutes with 


19 

Mr. Jacob. 


20 

MR. ANDERSON: There certainly have been dis¬ 


21 

cussions with the SEC about this Vencap IIT involvement. 


22 

MR. ORAM: I am asking — I thought the witness 


j 23 

had said that some telex that came to you will assist 


24 

him in recalling whether or not he discussed this matter 


25 

t 

' with the SEC. 
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MR. ANDERSON: I don't know whether he discussed 

this matter with the SEC. 

THE COURT: I think you said you had a two or 
three minute discussion with Mr. Jacob, is that right? 

THE WITNESS: Together with Mr. Anderson. That 
is the only thing that we discussed with the SEC in this 
matter. I will apologize because I have to remember there 
are so many things in this matter involved I have to do all 
my efforts to recollect that. 

THE COURT: Why don't we go ahead, Mr. Oram. 

The witness has told us he thinks he recalls a two or 
three minute discussion with Mr. Jacob. Why don't we go 
ahead on that basis and if we need to come back to it, 
of course, we can. 

Q I think you testified, Mr. Delvaux, you were looking 
to the SEC to assist you in the liquidation. I wonder 
if you could explain that, the liquidation of IIT? 

A That is very simple. The SEC has made an 
investigation concerning the whole matter of the IOS 
and we certainly are not, for the moment, not in a position 
to know everything. So we request, or we seek the assistance 
of all the authorities that can help us, and I think 
that if the Luxembourg liquidators would not ask the 
- assistance of the other authorities in order to assist 
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them to do the liquidation, we could not execute in a 
proper way our liquidation. 

Q Has the assistance of the SEC been given to you? 

A Beg pardon? We have asked this question and that 

question. Some information, but I don't know if that is 
relevant in this case. 

Q Your counsel will take care of that question, 

Mr. Delvaux. I just asked you if the SEC has assisted 
you? 

A Certainly. 

Q The answer is "Yes." 

A Yes. 

MR. ORAM: I think that is all. 

REDIRECT EXAMINATION 
BY MR. ANDERSON: 

Q Mr. Delvaux, have the authorities of any other 
country assisted the liquidators? 

A There is formed an international committee, that is, 

the authorities of all the countries that are supervising, 
the authorities of all countries where the IOS had done some 
activity. They have^formed a committee and the liquidators 
report each three months or at some definite period report 
to that committee what has been done until now, and they 
request from those authorities the necessary help in the 
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Q What is your educational background? 

A I have a Bachelor of Science Degree from Notre 
Dam, University in Engineering Science and Master of 
Business Administration from Stanford University. 

Q Would you recount for the Court your employment 

situation after graduation from graduate school? 

A After graduation I joined the investment banking 
firm of Laird, Inc., where I worked from 1969 through 
September of 1973 in the capacity as a member of the Corporate 
Department specializing in Laird's investment banking acti¬ 
vities and more particularly in their corporate development 
program. 

Q Why did you leave Laird? 

A I left Laird to found my own business in the 

financial consulting area and that business I call Bedford 
Financial Company. 

Q What specifically do you do at Bedford Financial? 

A We provide financial consulting services to 
corporations. 

Q Are you generally familiar with the field of 
management of money, •venture capital funds, mutual funds, 
things of that nature? 

A Ye.;. During specially my involvement at Laird, 

I was frequently involved in the raising of capital to 
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finance the various, some of the various ventures that 
Laird was involved in. That ranged anywhere from bank 
financing at one end of the spectrum to the venture 
capital equity investments at the other end. 

MR. MORSE: Your Honor, I tender Mr. Donovan 
as an expert witness in investment banking. 

MR. ORAM: Your Honor, I am net sure — perhaps 
my objection could wait for an offer of proof. I don t 
know what this witness is to testify to. Why do we 
need an expert on investment banking to begin with. 
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MR. MORSE: This witness will testify as to the 
roasonabloness or nonreasonableness of the compensation paid 
to Mr. Pis tell as manager of the Vencap Venture Fund and I 
guess, for want of a better word, the legitimacy of the 
transaction where ITT purported to invest in Vencap. 

MU. or/": I don't think there is anywhere in the 
complaint or other papers, any statement that Mr. Pis tell 
is managing agent for Venture Fund, whatever that is, nor 
do I have the testimony so far, and I object to this 
witness' testimony with respect to Mr. Pistell's activities. 

THE COURT: I think I will overrule the objection 
at this point, Mr. Oram. You can renew the objection later 
on in light of his testimony, if you wish to do so. 

BY MR. MORSE: 

q I hand you Plaintiffs' Exhibit 14-9, which is a 
letter from Mr. Glavin of the Havens, Wandless firm to tnr 
SEC, containing exhibits listing Vencap's stock 
transactions and statement of where its cash is. 

I hand you 14-29A, which is an enpJoyment 

agreement. 

MR. ORAM: Would you give me a moment to get 

these out? 

THE COURT: What else? 

MR. MORSE: 12-261, the minutes of an 
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extraordinary meeting of the members of Vencap. 

Exhibit 12-262, a letter agreement between Vencap 
and IIT Management Company on behalf of IIT, dated 
September 29, 1972, and Exhibit 12-278, which is a three-page 
memorandum prepared apparently by Vencap, attention, 

Stanley Glaze. 

MR. ORAM: These are all exhibits annexed to your 
affidavit, Mr. Anderson, is that correct? It makes it 

easier for me to find them. 

MR. ANDERSON: I don't have them keyed that way. 

They should be basically that group. 


MR. ORAM: If I run into trouble, I will let you 


know. 


Q Mr. Donovan, have you had an opportunity to 
review the exhibits I just handed you prior to this morning? 

A Yes. 

Q Are you familiar with financial offerings 
involving redeemable preferred or preference shares? 

A Yes. Many if not all of the corporate development 
investments which Laird, Inc., sponsored were structured 
with a convertible preferred security in addition to a 
common equity security. 

Q Can you name for the Court some of these offerings? 

... . a General Housewares Corporation, Keane Corporation, 

0 • *• 
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General Recreation. 

0 The letter of September 29, 1972, which is 
Plaintiffs' Exhibit 12-262, purports to set forth the 
capital structure of Vencap. 

What is that capital structure as set forth? 

A 30,000 shares of the redeemable preference shares, 
the issuance of warrants for an additional 30,000 shares and 
10,000 common shares of which — 10,000 common shares. 

THE COURT: Which exhibit number is that? 

MR. MORSE: 12-262, your Honor. 

Q In other words, Vencap started with a capital 
slightly in excess of $3 million as that exhibit would 
describe it? 

A In terms of the capital contribution, yes. The 
total capitalization of Vencap was heavily wexghted in favor 
of the preferred or preference shares. 

Q Looking at the resolution of August 31, 1972, 
which is Exhibit 12-261, what are the rights of the 
redeemable preference shares as set forth? 

MR. ORAM: Your Honor, I think these documents 

f 

speak for themselvesdo they not? 

THE COURT: I suppose so, Mr. Oram. I think it 
will help me, hov/cver, to have ’t spelled out hopefully in 
a .way which is not inconsistent with what the document says. 
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12-261 is a letter dated September 29, 1972, is 


that right? 

MR. MORSE: I thought that was Exhibit 12-262, and 
the minutes of shareholders meeting was 12-2G1. 

MR. ORAM: Would you be good .enough to hold up 
for a minute. I haven't found your last exhibit. 

T1IE COURT: May I see the documents we are 
dealing with now so I know I have the rigiit ones in front 
of me. 

A To run down the list, starting on page 2 and in 

a winding up, it specifies that the capital that came in 
as a result of the purchase of the preference shares would 
take a priority over the common. 

It further limits that recovery in the case of the 
winding up to justify the $3 million which was the purchase 
price of those preference shares. 

In terms of participation in the profitability of 
Vencap to the extent that there is profitability, there 
were several dividend provisions, the first of which provided 
that 6 percent of profits on an annual basis would bn paid 
to the holders of the preference shares if declared by the 
company and if earned by the company. 

Continuing on, there is a further dividend 
described which is a participation of one-third of residual 
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earnings as defined in this agreement that would further 
be distributed each year to the holders of the preference 
shares to the extent those earnings were earned and, 
secondly, if declared for distribution by the company. 

Those residual earnings would be the earnings 
after adjustments for the 6 percent dividend, plus interest 
dividends or distributions to other holders or classes of 
shares that would have priority over the preference shares, 
and there were none at the initial capitalization of the 
company. 

And it further talks about all amounts charged 
against the income of Vencap which would include operating 
fees and expenses of Vencap as well as, I believe, a poition, 
if not all of the compensation to Hr. Pistell. 

In the fifth provision, there is a redemption 
clause which specifies that Vencap by the payment of 
$3 million back to the investors in the preference shares, 
plus a 6 percent dividend, can at any time redeem these 
preference shares. 

This would be specifically in lieu of any 
additional distributions, namely, the one-third participation 
in residual profits that were specified above, so if the 
company, Vencap, had substantial earnings, it would then be 
enabled, or it would then be able to redeem the preferred 
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stock at $3 million, plus the 6 percent. 

Q In other words, if Vencap became extremely 
profitable, the holders of the common stock could buy out 
the preferred stock for the $3 million, plus 6 percent? 

A That is correct. In other words, there is a 
restriction on the maximum participation that the preference 
shares v/ould have in the profitability, if any, of Vencap 
but there are no restrictions in the participation and the 
losses to the extent that losses are incurred. 

Continuing on down the list, in item No. 6, it 
talks about voting provisions and it basically prohibits the 
holders of the preference shares to vote only on certain 

* r 

specified events and those specified events would be winding 
up the issuance of additional preference shares which would 
be senior in standing to these other shares. 

Q In other words, is there any way for the preferred 
shareholders to unlock payment to themselves if the manager 
of the fund didn’t feel -like paying them? 

A I think you are now getting into the area of what 
control v/ould the holders of the preference shares have 

over the Vencap operation. 

It may be worthwhile for the Court to comment in 
the way of how these kinds of agreements nay normally be 
adopted to compare and contrast this agreement to that. 
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Q Yes, I would appreciate your doing that. 

A basically you may envision that when an individual* 
or individuals who are intending to manage money,to put 
those moneys into various investments,and are seeking 
capital, they will go forth to sources to raise that 


capital. 


A normal control provision is generally insisted 


upon in the way of the outside investors by some limitation 


on the total time or duration that, let's call it the venture 
or entity will exist. 

There would further be controls in terms of a 
likely specification of fees and/or compensation to the 
management of the money and certainly a specification as to 
the percentage of participation that the investors of the 
majority of the capital would receive in turn for — would 
receive out of the profitability of the company. 

My experience would indicate that*it is normally 
the case that in such transactions as these that in 

p % 

addition to a specified period of time and some limitation 

V. 

on fees and expenses, that there is also a very specific 
determination of the distribution of the assets, and/or the 

A 

profitability of the company to its various shareholders.V 
To be more specific, I think in the United States 
when you are talking about, let's say, venture capital 
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management, or let's call it corporate development 
management or investment management where there is a high 
degree of specialization, that usually will provide that 
the compensation to these individuals, or individual who 
is managing this money will be fairly high on the spectrum 
of total fees and/or compensation. 

You might envision the money management world as 
divided into several factions. At the low end of the 
spectrum would be the banking management of common stock 
portfolios and what have you. There,typically, you will 
find fees of a half to three-quarters of 1 percent of the 

market value of the money managed. 

Q When you say fees, do you mean just fees or fees 

and expenses also? 

A These are the management fees which would cover 

the operating expenses of the management company. 

% 

MR. ORAM: Your Honor, I think I must object at 
this point. 

We are now talking about bank management of funds. 
I have no idea what relevance this has to this proceeding. 

I don't think Mr. Pistell or Vencap or anybody else has 
ever represented or held themselves out to be managing 
funds as a bank does. 


•* • 


THE COURT: I take it.this i- just an example, Mr. 
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Oram. He started out by saying this is one end of the 
spectrum. We are qoing to hear about other stops along the 
way, I suspect. 

Is this what you are doing? 

MR. MORSE: Yes, your Honor. 

Q Would you continue? 

A That might be the low end of the spectrum. At 

the high end would be the venture management kinds of 

activities which are highly specialized, require more 

experience in compensation and, therefore, fees and 

expenses are proportionately higher. 

Normally, there will be a specified percentage 

which would go to the management company in the way of a 

fee a management fee, to cover the operating fees and 

expenses of the management company. 

Additionally, there would be a specified 

% ... 

provision in the way of participation in the profitability 
of that venture by both the management and the investor. 

Tyoi^ally, to put some numbers on this, you might 
say the range, which is unlike the banks, which is less 
than 1 percent, here you can oftentimes find the straight 
management fee up to the 5 percent level, although the 

average is normally 2 to 3 percent and the participation on 

« 

the part of the management company is generally in a range 

* • 
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of 10 to 25 percent, more closely grouped around the 
15 to 20 percent of profitability. 

Additionally, I would say it is normally the 
case that rather than specifying distributions out of 
reported profits, that a more normal procedure would be 
out of realized profits. <■ 

() Does Venca; purport to give distribution out of 
reported profits? 

A As I read it, the auditor would determine the net 
income as well as the residual earnings of Vencap and that 
would be binding upon both the management and the investors 
in the way of determining distributions, if any, that the 
holders of the preference shares might be entitled to if 
Vencap decided to declare those distributions. 

THIS COURT: What is the difference between 

> 

realized and reported? 

THE WITNESS: I think, your Honor, the way to draw 
that distinction, if you own a security, let's say 
particularly in a privately held company or in a company 
where there might be limited marketability, it is usually 
a determination of the board of directors as to how to 
value that particular security. 

There is a high degree of discretion in terms of 
h<jw this valuation might be arrived at and a high degree of 
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discretion can, of course, lead to differences of opinion 
as to what this valuation might be. 

The way that it is oftentimes dealt with, the 
investor v/ould say, we are not going to put you in a 
position where you are going to be making that determination. 
We are going to look at realized gains, namely, what have 
we gotten out in cash on an investment. We made a cash 
investment, what has come back to us in the way of cash for 
this investment. 

Normally you might envision that the securities, 
whatever they were that were purchased would be sold. Your 
cost versus your selling price determines your profit or 
your loss and when you accumulate those together, you 
will have the realized profit or loss of the company. 

If you get into the very discretionary area of 
determining earnings, in many cases or quite likely in most 
cases, you would find that specially in a‘continuing business, 
that there will be a high proportion of the assets that are 
in these investments that are subject to discretion in the 
way of how they should be valued, so it is very hard to 
determine what the actual value would be and that is why I 
think that the normal tendency is to lean more heavily , 
towards the realized profits. 

4 -. . g If the preferred shareholders have a maximum of 

' 4 

southern district count reporters. u.s. courthouse 

Y01EY . IIA M l • Nft YORK N.Y. CO l«»0 I 




<7 





: 310A 


1 

rkesb Donovan-direct 129 


2 

33-1/3 percent of the residual earnings when and if 


3 

declared, that by arithmetic would leave 67-2/3 percent of 


4 

the residual earnings of the common stock. 


5 

Would you state whether as a general rule, in 


6 

your experience, a 67-2/3 percent interest of residual 


7 

earnings is high, average, medium, what have you? 


8 

A I would answer that question in two ways. I 


9 

think you are talking about a very specialized kind of 


10 

activity whenever you are structuring the participation and 


11 

profitability. I have my own ideas as to what those may 


12 

be through association with people who are in, let's say. 


13 

the profession of managing venturesome activities. 


14 

To validate or invalidate my own impressions, I 


15 

also contacted some others I knew of in the business to ask 


16 

them either the specific transaction they had structured for 


17 

their management companies and/or others that they were 


18 

knowledgeable of. * 


1 

19 

In general, I would say that I received comments 


20 

which were quite supportive of my own view point, which was. 


21 

in the way of a normal participation for management in this 


22 

kind of an activity that a 10 to 20 percent — 


23 

MR. ORAM: If your Honor please, I think what the 


24 

witness is now testifying to is clearly hearsay. 1»*» has 


25 

testified he talked to some other people who told him that. 



0 
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I think we are at least entitled to his own opinion. 

THE COURT: As I understand it, he is telling us 
this is his own view and it was supported by the views of 
others. 

Since we are still,at least at this point, in the 
area of expert testimony, I will overrule the objection. 

A So the 10 to 20 percent, let's say grouping As a 
normal one. In terms of variations from that, you may 
find a lower percentage of participation if there are 
larger dollar amounts being involved and you may in certain 
instances find a higher participation to management. 

I am aware of personally two cases where they 
have gone as high as 25 percent of realized gains and none 
that have exceeded that. 

Additionally, I think it may be worthwhile to 
comment whether it makes economic sense in the way of being 
able to support management of such an activity with, say, 
a $3 million or $10,000 capitalization. 

If you intend to run that entity as an independent 
entity,which is what Vencap was, it is clear that with the 
fees and expenses that those can start to quickly add up to 
more than 2 to 3 percent which is where the normal grouping 
would be. 

4 . . On that basis, I would say that it is unusual to 

o 
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find venture funds or specialized capital management that 
is set up with such a limited pot of capital. They normally 
go to a larger capital base within the percentage 
restrictions that they can support the management. 

For that reason I think it may be questionable 
as to whether there was the light kind of diligence applied 
in the way of does it even make sense to induce investors -- 

MR. ORAM: I object to this testimony. This is 
conclusions of law. 

THE COURT: I will sustain the objection as to 

f 

what the witness thinks is questionable. 

Mr. Donovan, you lost me there for a moment. You 
had been talking about 10 to 20 percent as the normal range 
for management of realized profits, is that right? 

THE WITNESS: 10 to 20 percent of realized profits 
would be the incentive to the management. In addition, 
there would ne a management fee that is no'rmally that 
percentage. 

THE COURT: You mentioned 2 to 3 percent. 

THE WITNESS: That would be the cash management 
fee, let's say, on the assets managed. Then there would be 
a further 10 to 20 percent participation in realized 
profits. 

. *v .v Q I direct your attention to 12-278, which is the 
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three-page memorandum, attention, Stanley Glaze. I would 
like to read you a portion of that: 

"In addition, the company is currently 
negotiating for the acquisition of an equity and debt 
position in a leading Caribbean air carrier with routes 
into Miami and other ports in Florida. 

"Such an air carrier, whose name cannot at this 

O 

junction Le disclosed pending conclusion of negotiations, is 
on the vferge of inducing jet service to certain of its 
domestic and foreign routes but significantly, even in the 
absence of jet service with which it must compete with such 
international carriers as Pan Am and Eastern, such carrier 
has earned in excess of $350,000 within the past six months 
commencing March of 1972. 

"The company is contemplating an investment 
consisting of debt and equity up to $1,500,000 which it 
believes will significantly contribute to the strengthening 
of operations and earnings of the air carrier and offers 
real prospects for early and substantial return on the 
company's investment. 

"This is jiist one of several outstanding 
prospects which the company is contemplating and which 
through the utilization of the initial preferred capital 
investment of assets acquired thereof will enable the company 
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to establish a broad investment base designated to offer, 
as noted above, short and long term returns which will 
inure primarily to the preferred capital investors." 

I direct your attention to "inure primarily to 
the benefit of the preferred capital investors." The way 
this deal, for v/ant of a better word, was structured, is 
that a true statement? 

I 

A I think if it were a profitable investment, that 
the preferred would again be subject to the limitation of 

l » 

6 percent which would be the first dividend if declared by 
the company and then one-third of the profitability, let s 
say, of either realized or reported profit from this 
investment. 

That 33 percent plus 6 percent, even though that 
is kind of a mixing of apples and oranges, since the 
6 percent is determined before other adjustments, I would 
say that that still represents less than half of the 
participation, and the, let's say, profitability, if any, 
out of this investment, so I would be inclined to say that 
that wouId not inure primarily to the benefit of the 
preferential capital 'shares. 

Q I direct your attention to page 1 of this 
three-page memorandum. 

_ 4 . -^ "The primary purpose for organizing the company 
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was to afford a vehicle for knowledgeable investors of a 
limited number to participate through 'preferential capital' 
in a sophisticated investment progr* . with respect to 
growth opportunities throughout the world." 

I want you to note that it refers to 

"knowledgeable investors." 

Page 3 of the memor. ndum refers to "sophisticated 

inves tors." 

In your opinion, would a knowledgeable or 
sophisticated investor purchase the preference shares, 
offered pursuant to this memoranda? 

MR. ORAM: I object. 

MR. HORSE: On what basis? 

MR. ORAM: You are asking him for an opinion of 
which he has absolutely no qualification to be able to 
answer. 


THE COURT: Overruled. 

Q Mr. Donovan? 

A Let's try to dissect that question: 

A knowledgeable investor, what I think my defin¬ 
ition would be, is aware of other alternative investments 
that he might make. Those alternative investments might be 
in any of a number of similar kinds of activities. I would 
shy•from that standpoint, that a knowledgeable investor 
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with $3 million would have the choice of, let’s say, 
investing in Vencap where his up side participation would 
be 6 percent profit if declared, plus an additional 
33 percei.t of reported earnings v/ith an unspecified 
management fee, whereas his alternative investments would 
be into larger funds that would have a specified management 
fee probably in the 2 to 3 percent range; and where there 
would be a participation to the management, that would be 
limited to the 10 to 20 percent so the residual 80 to 
90 percent of those realized against would go to the investor 
From that standpoint, then, I think the 
nreference of the knowledgeable invertor who looks at various 
investment alternatives would bo to go to that investment 
where his percentage of tne capita] appreciation was 
substantially higher. 

Q The same sentence referred to "a sophisticated 
investment program with respect to growth opportunities 
throughout the world." 

I would like you to turn to the description of 
Vencap's transactions contained as an enclosure to exhibit 
14-9, which is the May 3, 1974 letter from James Clavin to 
the SLC. It describes listed or traded securities and then 
not listed or traded securities. 

. Which area shows more activity? 

$ 
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A It is clear in terms of the number cf 
transactions that that would be to the — or in the favor 
of thelisted or traded securities. 

MR. MORSE: I believe the record was in error. 

The exhibit is 14-19. 

Q In your opinion/ is trading in listed or traded 
securities an example of a sophisticated investment program 
with respect to growth opportunities throughout the world? 

4 

A I think it may be from the standpoint that when 
a company is initially capitalized with the outside invest¬ 
ment of the $3 million, it would obviously want to put that 
$3 million to work as quickly as possible. 

I would point out, though, that in terms of the 
listed or traded securities, that there is a high volatility 
or an apparently high volatility on these particular issues. 
It could be questioned in the way of trying to generate 
current income on that initial amount of capital to cover 
your operating fees and expenses as to whether investments 
into the high volatile securities would be the best place to 
make those initial investments versus, let's say, 
certificates of deposit or other short term investments 

which would have another return. 

Q I have noted that one of the securities held in 

Vencap's inventory, at least as of May 3, 1974, is a 
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company called Lincoln American Corporation, 165,000 shares 
of that company. 

Do you know what the current market price of 
Lincoln American is? 

A I believe the closing price as of last Friday 
was $2 a share. 

Q Another company held there is Universal Oil 
Products, 5,000 shares. 

Do you know what the current price of Universal 
Oil Products is? 

A I believe it closed Friday at either 14-1/2 or 

b 

16-1/2. I can't recall which. It is in today's Wall Street 
Journal. 

0 Is there any economic size which is necessary to 
operate a venture fund? By that I mean the amount of 
capital generally required to get one of these tilings 
rolling. 

A I think it depends upon the burden in the way of 
fees and expenses that the investor is prepared to withstand 
normally I would say in specialized capital 
management of this kind, you will find that the investment 
activities have substantially more than $3 million in them 
so they could spread the management fees and expenses over a 
larger capital"base. 
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Given that Vencap had an initial capitalization 
of slightly more than $3 million and payment for fees and 
expenses to the manager was in the range of $400,000 to 
$500,000 over a two-year period and on top of that, there 
was loans to management of $G45,000, what would be your 
opinion as to the reasonableness of such payments as 
compensation for the managers? 

■ i 

THE COURT: Could I have that question read back. 

rft 

(Question read.) 

MR. ORAM: I object to questions relating to 
evidence which,I don't believe,is not contained in the 
record. 

MR. MORSE: That is contained in the exhibits 
which followed Exhibit 12 and Exhibit 14. 

THE COURT: On the assumption which I could be 
shown as incorrect, but on the assumption they were in the 
exhibits offered earlier and received subject to the 
qualification indicated, I will allow the question. 

A On the basis of those numerical amounts and the 
up side participation, I would say that the package as 

o 

structured for the management is disproportionately high 
and, in fact, and I think on the basis of comparisons with 
similar kinds of activities, you would find that it may be 
excessive. 
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THE COURT: What was that? 


THE WITNESS: The total package to the management 


for managing this capital may be excessive. 


THE COURT: How do you know whether it is 


excessive until you have seen the performance of the 


organization for more than a short period of time? 


THE WITNESS: I think a way to look at that, in 


terms of the investment alternatives that the fund might 


employ, that is obviously very much dependent upon the 


quality of the management that you have involved; quality 


from not only an analytical standpoint, but also the number 


of contacts and what have you that the management may have. 


Typically in these kinds of activities, you will 


find specialists that are sophisticated from both an 


analytical standpoint as well as our seasoned and 


experienced individuals who have a broad base of contacts 


and seek to develop those contacts and also *~o have invest¬ 


ments referred to them 


If you particularly focus on the percentage of 


realized gains, there I would say that an investor who 


let's say given comparable management might look at receiving 


80 to 90 percent of those gains on one case versus a 


limitation of six percent plus another 33 percent on another 


case, that his preference would obviously be in favor of the a 


higher percentage participation for him for his dollars. 
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THE COURT: This Exhibit 12-278, the memo from 
Vencap to International Investment, I notice in addition 
to the portions that were pointed out to you by Mr. Morse, 
it says on the last page in the last paragraph, the end of 
the first sentence that any investment must be viewed as 
speculative and then the last sentence says, the investment 
is not for the ordinary investor but for the investor who 
recognizes that risk deserves a high return. 

Is it fair to say that there is at least a sug¬ 
gestion in this memorandum that the investment which is 
contemplated is not what you would call a normal sold 
safe conservative investment, rather as it says a risky 
speculative investmer*? 

THE WITNESS: I think that is true, your Honor, 
but I was endeavoring to compare the specifications, let’s 
say for this kind of risk-oriented investment with sim¬ 
ilar risk-oriented investments. It is clear those are 
not the, let’s call them, investments in more established 
companies where your risk is not as high, but accordingly 
your return should not be as high if there was that much 
predibtability. 

THE COURT: You had that in mind when you were 
making your generalizations about this particular invest¬ 
ment. : 
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THE WITNESS: Yes, sir, and specifically that 
is why I tried to bring out the spectrum of management 
fees and expenses because let's say the bank portfolio 
management where you have a low limitation of let’s say 
less than one percent of the market value of the funds 
managed, those are typically in your more well-established 
companies. 

THE COURT: I wondered whether with an organ¬ 
ization of this sort which had a speculative program for 
what they call sophisticated investors, whether it wouldn't 
be normal to expect to have highly skilled experienced 
management who would be entitled to greater rewards than 
in a different situation. 

You have testified that in your opinion the 
rewards here for management were out of line. Did you mean 
out of line with the usual conservative or normal type of 
investment or did you mean out of line with this type of 
an operation? v 

THE WITNESS: I mean out of line with this type 
of an operation. Typically again on that spectrum, the 
banks or let's say the capital management activities that 
focus on the more established companies have no upside 
participation, generally. They just have a flat percentage 
fee for the management of that money. 
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When you get into the more specialized and more 

sophisticated kinds of investments, then I think that 

you are obviously talking about a different kind of an 

investment than let’s say the banks would typically make 

out of their capital management programs. With respect 

to the 10 to 20 percent which is the grouping of these 

* 

risk-oriented venture capital management companies, I would 
say that the participation to management in the case of 
Vencap was out of line. 

THE COURT: You mentioned that you knew person¬ 
ally of two organizations in which it went up to 25 
percent? 

THE WITNESS: Yes, sir. 

THE COURT: Are those organizations which you 
think are comparable to Vencap? 

THE WITNESS: I don't know enough about Vencap — 

THE COURT: I don't mean in size, I mean in ob¬ 
jectives. 

THE WITNESS: In objectives, I think there 
would be a specification on the part of both of these that 
they would tend to specifically employ their funds into 
rish-oriented kinds of investments that would offer unusual 
returns if they were successful. 

... THE COURT: All right. 
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Mr. Donovan, given the fact that management of 


Vencap has two-thirds of the equity in the residual earnings 
of the company and given a $60,000 yearly salary for Mr. 
Pistell, one of the managers, and $20,000 a year for Mr. 
Blackman his associate in management and given a $150,000 
house given to Mr. Pistell by the company and given the 
fact that Mr. Pistell is to share in 15 percent of the net 
profits of Vencap regardless of the fact that he has a 
two-thirds equity interest in the company, would you say 
that compensation to management was excessive? 

A Yes. 

0 What is your opinion of the investment merits of 

the preference shares in Vencap? 

A I think to the knowledgeableinvestor, that there 

would have been an option on his part to invest in, let s 
say, the comparable opportunities tfhere his percentage 
participation would be substantially higher. 

f) In your experience, have you ever seen an offer 
to purchase securities which is as apparently weighted 
against the investor as this one seems to be? 

A No. In fact, as I previously mentioned, I am only 
aware of two cases where the participation in earnings 
and those were both on realized gains, went to 25 per¬ 
cent. • 
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THE COURT: I don't know what you mean by weighted 
aqainst the investor, Mr. Morse. 

MR. MORSE: I will rephrase that question. 

Q Have you ever seen an offering to invest money 
in an entity in which the managers were to receive as 
great a rate of return as they apparently are to receive 
in the Vencap situation, vis-a-vis those people who are 
asked to put in money? 

« 

A Can you try that one again? 

THE COURT: I think he alreadv answereu that 
question, althouqh perhaps it hasn't been asked before. 
Could you read it back? 

(Record read.) 

MR. MORSE: The return to thsoe people who are 
asked to put in hard dollars? 

A No, I have not. 

Q Prior to appearing today as an expert witness, 
have you ever been employed by the plaintiff TIT and/or 
its liquidators? 

A Yes. 

0 In what capacity? 

A To assist them with a financial analysis of 

another investment which IIT had made. 

, 4 . . Q Have'you been paid by IIT or its liquidators? 
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A Yes. 

Q Are you being paid to testify today, sir? 

A Yes. 

MR. MORSE: No further questions. 

THE COURT: We will take a short recess. 

My copy of 14-19 is not an exact duplicate. 
There are two pages in the folder which I don't have. I 
would appreciate if you would check that for me and if 
m> copy is not complete, make it complete. 

(Plaintiff's Exhibit 12 and 12-259 through 
12-301, not consecutively, marked in evidence.) 
(Recess.) 

MICHAEL DONOVAN, having 

been previously duly sworn, resumed the stand and 
testified further as follows: 

CROSS EXAMINATION 
BY MR. ORAM: 

Q Mr. Donovan, I believe you testified you were 
employed at Laird & Company? 

A That is correct. 

Q Would you give me the dates, please? 

A From July, 1969 through September, 1973. 

Q Was that vour first job after getting out of 
graduate school at Stanford? 
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A First full-time employment after graduation from 
Stanford. 

Q I wonder if you could specify for me exactly 
what it is you did while you were at Laird? 

A Sure. During the earlier part of that period, 

I was involved in providing client service to two active 
investments in the Laird portfolio. 

0 What does client service mean? 

A That ranged anywhere from raising capital for 
these companies, to assisting them in their merger and 
acquisition programs and in one case, in a divestiture 
program. 

Q Were you in charge of those programs while you 
were at Laird during that period of time? 

A I was in charge of servicing those two clients, 
that is correct. Towards the end of my period of time at 
Laird, I was in charge of the export development program 
which was Laird's activity to sponsor the creation of 
new ventures behind qualified management. 

Q By the way, is Laird in business today? 

A It was acquired by G.H. Walker. 

Q You mentioned you were particularly familiar 
with two situations which you found comparable to the 
Vqncap situation. I wondier if you could describe those 
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situations in some detail for me? 

A I mentioned there were two that I knew of where 
the portion of capital appreciation which would accrue 
to management exceeded the 20 percent number and both of 
those were 25 percent. In both cases they were relative¬ 
ly small organizations of three to four managers within it, 
let's call these professional managers of the funds. They 
generally had several, either one or £ veral prominent 
investors who had provided venture capital to them and given 
them the responsibility to invest and manage these invest¬ 
ments. 

Q Let me see if I understand it. 

In both cases you had highly professional man¬ 
agers, is that correct? 

A That is correct. 

Q And in both cases you had one or possibly two 
investors, is that correct? 

A There would be one or more. 

0 How many more? 

A I can't tell you specifically what the number of 
investors was in tie case where they had more than one. 

Q Were these entities United States entities? 

A Yes, they were. 

Q Have you ever dealt in your area of expertise with 
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a Bahaman company? 

A No. 

0 I think you said at one point, Mr. Donovan, you 
weren't very familiar with Vencap, is that correct? 

A That is correct. I have had limited information 
which was presented to me here. 

0 What'do you know about it? 

A I know that it was an entity established to 
invest the capital which was raised through the issuance 
of these preference shares. 

Q And nothing more? 

A Well, there were obviously requirements in 

terms of, or a description of the kinds of investment 
activities that Vencap would have. 

0 Where is that description contained? 

A I believe it is in the three-page memorandum. 

0 Mr. Donovan, would you tell me the names of the 

two companies, please, that you found comparable, at least 
in the area of capital appreciation benefitting the oper¬ 
ators; would you tell me their names, please? 

A I think that in the way of comparability, I didn't 
say comparable, I said that there were only two I knew of 
that were within the 20 percent limitation. 

. * .. o I stand corrected. May I have their names? 


c 
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Gunwin Ventures and Brentwood Associates 


149 


0 What was the business of Gunwin Ventures? 

A VThat was the business? 

Q Yes. 

A Venture Investor. 

Q What kinds of things did they invest in? 

A Risk-oriented ventures. 

Q Specifically? 

A Companies anywhere from small start-up situations 

to your more developed companies where they would require 
an injection of additional workinq capital to, let’s say, 
expand their business activities. 

Q I have to get a little specific. 

What specifically did Gunwin Ventures that you 


can recall invest in? Names of companies. 

A I think rather than describinq one of let’s say 
many investments that they have had, that generally speak¬ 
ing the focus at Gunwin was to find a situation that of¬ 
fered a potential for high capital appreciation. There was 
risk capital employed in these ventures. Some of them 
were start-up ventures, others were more developed, more 
mature kinds of companies. 

Q Which was the most prevalent of their investment, 
in start-up hic^h-risk situations or in the more established. 
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settled companies? 

A I think more established settled companies is 
again only by comparison to let's say the risk in a 
start-up. 

Say a company is operating, you have less in the 
way of unknowns, normally, because you have management 
that is in there, you know more about the markets, you 
have some past history. In start-ups, you oftentimes don't 


10 


have that. 


11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Gunwin's orientation would have been more to the 
established companies but again these are by no means 
comparable to ycur large New York Stock Exchange companies. 
These would be businesses that might range in sales from 
2 to 30 million dollars in sales volume. 

0 But the majority, if that is a fair character¬ 
ization, a majority of their investments were not in the 
start-up type of company, is that fair* 

A Many of them were not, that is correct. There 
are others that are in this same category of venture 
management who do specialize in start-up situations. 

Q The ones you are familiar with, I think to get 
onto another subject, Gunwin invested primarily in other 
than start-up situations, is that correct? 

A I wouldn't say primarily. I would say they had 
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many investments in both categories, but I would say their 
leaning was towards the established company, 

Q So more than in established companies than start¬ 
up companies? 

A Right, 

0 The other one was Brentwood? 

A Brentwood Associates. 

Q Describe that for me, if you would. 

A I think their activities were in many ways 
parallel to that of Gunwin. It was formed more recently. 

I think back in 1972 to be specific. The three indiv¬ 
iduals who were the management, professional management 
team in there raised a pool of capital to do high-rish 
venture investing. 

Q Were you one of the managers of either Brentwood 
or Gunwin? 

A No. 

Q How old are you, Mr. Donovan? 

A 31. 

0 I think you testified that in your experience the 

more qualified the management in type of business in 
which Vencap is involved, the higher the amount which could 
reasonably be expected to be received by that management, 
is that correct? 

, 4 . , . 
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oes that record of Mr. Pistell's 


e qualify him, do you think, as an 


encap? 


you have, Mr. Donovan? 
nagement of companies can and in 


ted from the management of capital. 


g operating record isn't always 


) % 


apital. 

your experience? 

; say so. I would say generally 
ting experience, that that enhances 
: capital manager, but it is not 
l^t's call it a helpful condition, 
ig me, I think, that Mr. Pistell's 
outlined for you, would enhance, 
his management of the funds of 


of a condition when it would not? 


ou have given me a general des- 
es, but to determine, or make a 
helpful that may h-»ve been, I think 


o each of those activities to see 
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what his role was and what the results were to make a 
better determination. 

0 I take it that you come to that conclusion from 
your experience from July of 1969 to 1973 at Liard? 

A Which conclusion? 

Q That vou are not certain whether Mr. Pistell's 
record qualifies him as a manager of Vencap's activities? 

A That is correct. 

Q Mr. Donovan, what do you conceive the duties of 
a manager of Vencap to be? 

A To invest the capital of the company in those 
ventures which would provide the highest return, consistent 
with a reasonable degree of risk. 

Q A reasonable degree of risk. What does that 

mean? 

A I think that you obviously wouldn't go out and 
ptt money into something that had a very, very small 
probability of return and where that return, even if 
realized, let's say, would only be as good as another sit¬ 
uation that would have a higher probability of return. 

0 In other words, you are suggesting it would not 
be proper or not be the usual business of Vencap to make 
foolish investments? 

• A Sure; - 
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2 

Q That is true of any business, isn't it? 


3 

A Yes. 


4 

Q I think his Honor pointed out to you on Exhibit 


5 

12-278, the three-page memorandum, the language, inasmuch 


6 

as this limited offering is being made to a select group 


7 

of sophisticated investors, it is perhaps unnecessary to 


8 

point out that notwithstanding the solid management 


9 

experience and background which the company offers at 


10 

this early stage in its development, any investment must 


11 

be viewed as speculative. 


12 

The company is aware that investment of the type 


13 

herein offered is not for the ordinary investor but 


14 

for the investor who recognizes that risk deserves a high 


15 

return. 


16 

I take it then that is a description of the 


17 

type of investment that Vencap was to make, right? A 


18 

high degree of risk not for the ordinary investor, spec¬ 


19 

ulative, correct? 


20 

A Correct. 


21 

0 Do you in fact know what investments Vencap has 


22 

made, what its business has been? 


23 

A I saw that there was one investment in the air¬ 


24 

line where there was a note or a debt and an equity pos¬ 


25 

ition. Other than the transactions in the listed and traded 
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stocks. 

0 Do you know what in fact the investment was in 
the airline referred to in Exhibit 12-278? 

A I think the record, and I would have to look at 
my exhibits which I have left down here on the table. 

There is Out-Islands Airways where there is a $662,000 
investment and 9 percent debentures and 62,000 paid for 
6,000 shares of stock. 

0 What exhibit are you looking at, please? 

A This is Exhibit 14-19, the third page — the 

fourth page. 

THE COURT: How many nages in that exhibit? 

THE WITNESS: My exhibit has six. 

THE COURT: Is this the completed exhibit? 

MR. ANDERSON: Yes. 

THE COURT: I dorft have the cover page, is that 
nart of the exhibit? 

MR. KELLNER:. YeSi. 

THE COURT: I don’t have the last page unless this 
is my copy. 

MR. ANDERSON: That is the exhibit copy, your 

Honor. 

THE COURT: But it is not really my copy. All 
right. If I could have a copy of the entire exhibit — 
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thank you very much. 

Q Do you know, Mr. Donovan, whether than investment 
was a proper investment? 

A It looks like there was a return in the way of 
the payment for the debt capital investment and I believe 
there was a change through merger consolidation of some 
sort of the shares of the Turks & Caicos Airway Ltd. 

THE COURT: What does that tell you in terms 
of profitability? 

THE WITNESS: You would have to determine what 
the value of those residual shares in Turks f. Caicos 
Airway to make a determination whether there was a profit 
or a loss. 

Q Can you tell whether there was a loss? 

A Again, on the basis of realized earnings or 

lost, you can tell nothing except that a substantial 
portion of the capital was returned. 

THE COURT: Do you know what Lincoln American is 

THE WITNESS: I have a very rough awareness of 
Lincoln American. 

THE COURT: '• What is it? 

THE WITNESS: I believe they started with 
some commercial finance activities and broadened that into 
other insurance and financial activities. 
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company? 


THE COURT: Is that a relatively newly organized 


THE WITNESS: I think it started from a pred¬ 


ecessor company called Cobourn National or something sim¬ 
ilar to that and I don't really know what the history was 
on Cobourn. 

Q Mr. Donovan, the three-page memorandum, 12-278, 
speaks of investments for sophisticated and knowledgeable 


investors. 

Is it your opinion that IIT was sophisticated, 
a sophisticated and knowledgeable investor? 

A I would say that they should have been. 

THE COURT: In other words, you are saying that 
vou don't know but they should have been? 

THE WITNESS: I haven't enough experience 
or association or familiarity with who was in IIT to 
make that determination, but on the basis of what I have 
heard of the organization, that is why I have said that 
I think they should have been. 

Q Are funds, mutual funds normally considered 

sophisticated investors? 

A Yes. 

0 Mr. Donovan, what do you conceive Mr. Pistell's 
salary should be for operating Vencap? 
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A I would say that a $60,000 per year salary is 
proportionate to salaries of other professional managers. 

Q You were asked some questions which seemed to 
suggest that the salary of $60,000 was somewhat over¬ 
reaching. I take it you don’t find that to be the fact? 

A I made or based my opinion on the total package. 

Q I am considerincr the salary right at the moment. 

MR. MORSE: T object. The witness was about to 
explain his answer when he was cut off by counsel for the 
defendants and I would like to hear the witness answer that 
question. 

THE COURT: Overruled. The witness should stick 
to the question and the question was what about the salary. 

MR. MORSE: I would like to object on the 
further ground that the salary of Mr. Pistell is not defined 
as a flat $60,000 in any of the questions I asked the 
witness or in any of the documhnts referred to aid I think 
it is improper for the defendant to state — 

THE COURT: The witness has been answering the 
question on the assumption the salary was $60,000. If it 
is different from that, you can develop that. 

I thought we got pretty much an answer. 

MR. ORAM: I don't know where we are at this 

ppint. 
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THE COURT: Were you not telling us, Mr. Donovan, 
that you thought $60,000 was a reasonable salary for a 
manager of this type of organization? 

THE WITNESS: That is right, your Honor. 

Q Mr. Donovan, in your experience I wonder if 
you could tell me the performance record of mutual funds 
for the period beginning in the end of 1972 through the 
first quarter of this year? 

A I would have to check the records, but my guess 
is, it would probably show some deterioration in their 
net asset position. 

Q Would you agree if I suggested that that det¬ 
erioration was about 28 percent? 

A I wouldn't disagree until I looked at what it was. 

0 That number doesn't seem too far out of line 
from your experience? 

A Again in the mutual funds, I would say no. 

Q You don't conceive, Mr. Donovan, that Vencap 
is a mutual fund, do you? 

A I certainly don't. 

Q Mr. Donovan, let's assume for a moment that 
Vencap made improper $300,000 or a ten percent return on 
the capital. How, as you understand it, would that 5300,000 
be distributed? 
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A You are saying that the net profit of Vencap was 
$300,000? 

Q That is right, and it was determined to pay it 
all out. 

A That 300,000 would be after the adjustment for 
the 15 percent incentive compensation. 

Q Net of all expenses and net of that adjustment, 
correct? 

A There would be a six percent dividend paid on 
the three million dollars. 

Q Which would be how much? 

A $180,000, so that 180,000 would be paid, then 
a determination would be made of what residual earnings 
would be and another third of those residual earnings 
would be paid. 

Q One-third of the remaining would be what? 

A I am not sure you can take the remaining. There 

are other factors that have to go into the calculation of 
residual earnings. 

Q Perhaps you could point them out to me. 

MR. MORSE:-. Your Honor, I don't know if this 
would be in the nature of an objection or what it would 
be, but I believe there has been an arithmetical error 
made. I calculate that six percent of $300,000 is $18,000 
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and not $180,000. 


MR. ORAM: I believe the error unfortunately is 
on your part because the six percent as I understand it is 
paid on the initial capital of 3 million and not on the 


earnings. 


MR. MORSE: I stand corrected, I am sorry. 


A Residual earnings, and I am looking at item number 
inthe description of the preference shares, are defined, 
shall mean for the purposes here, the net earnings of the 


company 


— for the said fiscal year certified by its aud¬ 


itors after deduction therefrom, of all amounts changed 
against such net earnings in respect of all taxes, duties, 
imposition. The said six percent dividend provided in 
paragraph 2 hereof and interest dividends or other dis¬ 
tributions paid to holders of any class of shares or 
securities of the company carrying rights to such dividends 
in priority to the rights of the holders of said redeemable 
preference shares. 

Q You are aware that there are no taxes, is 
that correct? 

A If you tell* me there are none. 

THE COURT: There are no what? 

MR. ORAM: Taxes, your Honor. 

4 . Q Let's assume, and I believe it to be the fact 
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2 

there are no other interest dividends or interest accumulatio- 

IS . 

3 

So the only deduction is the six percent dividend ' 


4 

provided in paragraph 2? 


5 

A Right. Then we have 300,000 that you said we 


6 

started with, 180 that was deducted for those dividens 


7 

and a third of the remaining 120 would be another $40,000. 


8 

Q Out of the total ten percent return, what would 


9 

be paid for the preferential shares? 


10 

A $220,000. 


11 

Q Out of how much? 


12 

A Out of 300,000. 


13 

THE COURT: You are going to have to go through 


14 

that again for me. 


15 

THE WITNESS: Vhe six percent dividend on the 


16 

3 million dollar investment to the extent it is paid out 


17 

and earned is$180,000. Under the case assumed, there 


18 

were net earnings of $300,000. The six percent dividend 


19 

is 180,000. Of the residual which is 120,000, you take 


20 

one-third of that which would go to the holders of the 


21 

preference shares if earned and declared by the company. 


22 

The one-third would be an additional $40,000. 


23 

Youthen have the six percent which is 180,000 plus the 


24 

additional 40. 


25 

THE COURT: How much would Mr. Pistell get under 
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his employment aqreement under these assumed facts, he 
would get $60,000 a year. He gets additional compensation 
equal to 15 percent of the amount of employers' net profits. 

I guess we don't know what the net profits are. 

THE WITNESS: It would be somewhat higher than 
the 300,000 becauge that number I believe would be 
after the 15 percent. They would probably be around 
$350,000. 

THE COURT: The net profits? 

THE WITNESS: Before the 15 percent, I think 
the 15 percent would probably be somewhere in the 40 to 
50 thousand dollar range. 

Q Are you, Mr. Donovan, by any chance a lawyer? 

A No. 

0 An accountant? 

A Not by training, no. 

Q Do you have any experience or expertise with 
resnect to memoranda of association of Bahaman corporations? 

A Bahaman corporations, no, sir. 

Q Have you ever dealt with one before? 

A Not a Bahaman corporation. 

O You testified that you found the rights and 

preferences of the preferential shares to be in your 
experience extraordinary. I wonder what you base that on? 

. 


I 
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A On opinions as well as confirmations. My own 
opinions and confirmations from people who are either in 
the business of managing money or who have money that they 
put out to work to have managed. 

There seemed to be in my own mind, I felt that 
up to 25 percent wasn't extraordinary. The central theme 
on the verification that I went through was that 25 percent 
would be at the high end of the range and the 10 .to 20 
percent of realized gains normally, would be the move- 
typical pattern. 

Q And your determination of what is typical or 
what is normal in your experience, I take it, is based 
exclusively on United States companies, and T further 
take it — 

A No, sir. 

Q Enlighten me. 

A These may be United States entities, but in many 
cases they would also either directly make foreign in¬ 
vestments or there may be affiliated funds that would make 
foreign investments. 

Q Are these mutual funds that you are talking of? 

A No. These again are what you would call venture 

management for discussion purposes. 

. These capital management activities in the 
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international markets would generally have a compensation 
package that would be comparable or lower than the domestic ' 
United States. 

Q Can you give me specific examples of companies 
that you have dealt with that lead you to this conclusion? 

A There are several merchant banks that have funds 
that they invest either domestically or internationally that 
I am aware of. 

Q And these banks invest only in situations 
either domestic or foreign where there is a lower per¬ 
centage of return to the manager, is that what you are 
talking about? 

A I am saying the percentage return to the capital 
management for these entities was within the ten to 20 
percent of realized gains parameter that I have previously 
given. 

THE COURT: Mr. Oram, what do you want to do 
about lunch? 

MR. ORAM: We could adjourn now. It wouldn’t 
take me too long to accumulate my documents. 

THE COURT: • We will adjourn until 2:00. 

(Luncheon recess.) 
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AFTERNOON SESSION 


2:00 r >.n. 


MICHAEL J. D O N O V A N, resumed. 

CROSS EXAMINATION (Continued) 

BY MR. ORAM: 

o I have just a few more questions, Mr. Ponovnn. 

Mr. Donovan, do you accept as a fair statement 
the fact that in light of the fact that- you have testified 
that you don't know really anything about Vancap, you 
don't know very much about Mr. Pistell, that Vcncap is not 
a United States Company and that it is not a mutual fund, 
that there could be differing judgments from your own 
as to the compensation paid to fir. Pistc-ll? 

A I think there can always be different judgments, 
but I think in the kind of a market environment in which 
we live, any kind of a compensation arrangement has to 
stand, let us say, the test of inquiry and comparison. 

On the basis of comparisons as I would define them, it is 
out of line. 

Q Let us address ourselves to that for a minute. 

Do you happen to know what the salary and 
compensation, for example, for presidents of ll.fi. mutual 
funds is? 
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A Mo. 

Q Do you happen to know what the salary and total 
compensation of Venture Capital organizations arc in flic 
United States? 

A Generally speaking, T think I know the range, 

yes. 

Q What is that range as you know it? 

A I would say that the salary increment can run 
from 30 to 65 to $70,000 with incentive compensation ^o 
go to the management on the basis of profitability i »■ rit-he 
reported but primarily on a realized basis. 

0 I take it that the 35 to — T forget the >:• per 

limit you had, 65 to 70,000, does that include fr.inoe 

benefits payable to such executives? 

A That would be primarily salary, then you have, 
obviously, reimbursement for expenses, things of that sort. 

0 Health insurance, all the usual. 

Since Mr. Pistcll's salary appears to be inside 
the bracket which you have just told me about, why do you 
think it is unreasonable? 

A I think to look at any one increment of the total 
package is a distortion. I think you have to look at the 
totality to see is it comparable. 

In lo'oking at that totality, my opinion is that 
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it is not- and that it is out of line. 

Q The salary itself is within the limits? 

A Yes. 

0 Could you explain to me what you conceive Mr. 

Pis fell's job to be? 

A I think there could be several facets of that, 
lie would obviously have to have connections or channels, 
let us call them of information flow whereby certain 
ventures that may have merit would be brought. to his at- 
tention. 


He would also have, to have experience and the 
capability to select, which of those prospective ventures 
that either may be brought to him or that he himself or 
his staff may uncover that might have some merit that 
should be looked at and those should be focused on in¬ 
tensively whether thev are worthy of investment. 

0 Do you conceive of Mr. Pistoll's job to sit in 
an office and await the presentation of investment possib¬ 
ilities to him or leisurely travel to examine start-uo 
companies or more developed investment opportunities? Ts 
that what vou conceive fir. Piste 11 to be doing? 

A No, I don't. 

In fact, if his performance of his dav-fo-day 
let us say, parallelled that, of many of these venture funds 
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that I am aware of, you have a very heavy travel schedule. 
People that arc:. making a high number of contacts, looking 
at a large number of transactions. Some that they nay 
initiate themselves is and some that may be brought into 
him. 

Q It wouldn't surprise you, for example, in the 
performance of his duties for Vencap, Mr. Pistcll has 
descended info a mine 3000 feet, under the ground or landed 
in the jungle in a small plane? 

A No, I don't think so. 

Q When you were working at Laird advising the 
companies about which you testified as to their investment, 
was it your policy at Laird when you found an invest¬ 
ment to charge a finder's fee? 

A In the way of a finder's fee, it wouldn't have that 
label. Laird generally had a compensation that would 
accrue to it. for the selection of management, locating a 
company that was a suitable investment, venture and raising 
the capital to buy control of that company and install 
the manager as the chief executive. 

Additionally, after a company was up and running, 
Laird would charge normal investment banking fees for 
acquisitions and/or financings as they may have been com¬ 
pleted on a performance basis. 
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Q Did Laird ever take any positions, stool; positions 
along with the companies? 

A Yes. Generally speaking in the initiation of 
those investments, there was an equity position which Laird 
would purchase. 

Q 1 think you testified, Mr. Donovan, that you were 
preparing a study on behalf of IOS, is that correct, or IIT? 

A Preparing a study? I don't recall having mentioned 
the preparation of a study. 

Q I thought you testified, correct me if I am 
wrong, that you had been retained as a financial consult¬ 
ant to, I thought, it was, IOS for I IT? 

A To IIT, and that, was to look at certain of the 
financial and operating aspects of an investment tint IIT 
had made. 

Q In connection with your work for TIT, did you 
become aware of the consent decree, l'Jf,7 consent decree as 
it affected IIT? 

A No. 

Q I think finally, Mr. Donovan, that you testified 
that. v°u found if surprising that the- amount of money, 
the initial capitalization of Vencap being $3 million is 

remarkably low in your view, is that correct? 

£ 

A It was small given the fact the intention was 

• * . .... 5 
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to run it as an independent entity because, of the fact 
from the- standpoint, of supporting an overhead to administer 
funds, you usually have a certain fixed cost and let us say 
as your dollar volume goes up, you can still 'nave a manage¬ 
ment. team handling a larger dollar volume. 

g Were you aware, Mr. Donovan, that it was contem¬ 
plated that an additional $3 million would lu put into 
Ve-ncap? 

A Yes, I was, because of the warrant provision in 
the re . 

Q Do 'pu know why it wasn’t done? 

A Why the 3 million wasn’t invested? 

<) Yes. 

A No, I have no idea. 

MR. ORAM: Mo further questions. 

m 

REDIRECT EXAMIMATION 
EY MR. MORdE: 

g Mr. Donovan, your work for I IT was after the 
liquidation of IIT st-artod? 

A Yes. 

g You never v/Orkr.rl for IlT’s prior managt ;u rd ? 

A Mo. 

Q I would like you to perform some c;s lculn t ions 
fee. pw on this pad which 1 am handing up and this '..ill be 
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I believe we determined before at- $130,000 . 

MR. ORAM: . Could we have a quo at-ion for eh is 

v/it-ness? 

TliL' COURT: I think this is the question. 

Apparently it is a lengthy question. 

MR. MORSE: It is a lenythy question, your ilonor. 

Q That loaves $120,000, does it. not? 

A That is right. 

Q I believe you testified before that under the 
procedure for dividing the retained earnings, 40,000 of 
that would go to the preferred shareholders and 30,000 
of that would go to management. 

A Yes, that is correct. 

Q I would like you to total up for me. the* amount 
of money going to management and the amount of money going 
to the-pro forre-d shareholders. 

A To management you have the- 30,000 which, is the. 
sharing in reported profitability. 

Additionally you have the $52,323 which is the 
15 per cent of profitability under the employment agree¬ 
ments and total salaries of 30,000 which arc the GO and 20,000 
components. , 

Q V*’hat. total is that, Mr. Donovan? 

.. . •. A I get- $212,823. 
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L 74 


Q How much goes to the preferred shareholders? 

A The preferred would get 100 plus 40 which is 

220 , 000 . 


MR. MORSE: Your honor, so the record is dear in th 
matter, I would like Ilr. Donovan to initial this page and 
X would like to ofer it in evidence as visual description 
of Mr. Donovan's testimony so far. 

Till-: COURT: What page? 

MR. MORSE: The page that Mr. Donovan is working 


on. 


MR. ORAM: I have- no objection. 

THE COURT: All right. 

MR. MORSE: I offer this in evidence a. 


Plaintiffs' Exhibit 18. 

(Plaintiffs' Exhibit 18 was received in 

evidence.) 

y I believe these figures arc a little different 
than the figures worked out under Mr. Oram's example 
MR. ORAM: Is that a question? 


MR. MORSE: Yes. 


THE COURT: '• I don't know whether Mr. Oran is ob- 


j:cting. 

MR. ORAM: I object to the. form. 

A . . y Is that different from the figures worked out 
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under t-hc example by Mr. Oram? 

A Let. us say it is different from the standpoint- 
chat it is more thorough in looking at the total 
distribution of the $432,000, although flic- amount that 
would iiave gone to IIT, the 220,000 is the sane as dis¬ 
cussed . 

Q Arc you familiar with other venture capital 
funds be sides Brentwood and Gunwin which you we re cross 
examined about? 

A Yes. 

Q Can you venture an estimate- as to how many 
capital venture funds you are familiar with? 

A I would estimate that at somewhere between 30 and 

70 . 

Q I believe vou were also asked on cross examin¬ 
ation about the difference in compensation rates for money 
managers on U.S. funds as opposed to foreign funds? 

A That is correct. 

Q Would the compensation of money managers 

for foreign funds as a general rule be higher, lower, 
or about the. same as £).S. funds? 

A They would be comparable to lower. ' 

Q By comparable, you mean the same? 

THE COURT: Comparable to what? 


i 
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THE 'WITNESS: Comparable or lower. 

Q Also on cross examination whon you wore referring 
to 2 to 3 per cent, expenses for the managers of funds 
being within a range of compensation and expenses as a com¬ 
bined package, were you including legal fees or not includ¬ 
ing legal fees in that estimation? 

A The 2 to 3 per cent, and again this is on the 
larger funds which are more typical, would cover 
the outside legal expenses other than the expenses, let 
us say, of the initial capitalization of the company. 

q Also I believe there was none question raised 

( 

as to exactly what was Mr. Piste 11's comornsation and given 
these components, I would like you to state an opinion 
as to whether or not the conponsation was reasonable, 
excessive or too cheap, if wc would like to use tnat word, 
v60,000 in salary plus 15 per cent of the net earnings 
plus a $150,000 home, plus expenses, plus loans of 
$645,000? 

MR. ORAM: I object. The questions have been 

asken and answered under direct examination. 

THE COURT: '• I think so. You can answer it 

again. 

A As I said before, if you look at the totality 
Qf the package -here, it is out of lim and excessive. 
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2 

Q I believe you were also asked on cross exumina- 


3 

tion about a 28 per cent decline in mutual funds. 


4 

A That is corre.ct. 


5 

Q Do you know if this 20 per cent decline in the 


6 

value of the holdings in mutual funds includes the fees 


n 

and expenses of the managers? 


8 

A Generally, of course, the mutual fund would 


9 

charge a fee. The management company would charge a fee 


10 

against the assets that, it is managing. 


11 

Q So we are not talking about a 20 per cent decline 


12 

thenhave the fees and expenses taken off? 


13 

A It would depend upon the mutual fund. 


14 

MR. mors 11: No further guest ions. 


15 

THE COURT: Mr. Donovan,knowing what little you do 


16 

know about Vencap, if they earned $432,823 on $3 million, 


17 

is that good, bad, indifferent, mediocre? Does that 


18 

indicate anything to you? 


19 

THE WITNESS: I think someone would first have 


20 

to tell me whether that was over the total lifetime of 


21 

Vencap or one year . 


22 

THE COURT: '* Let. us say one year, last year. 


23 

THE WITNESS: One year performance in terms of the 


24 

reported profitablity of the $32,000, it is probably better 


25 

than, investment* into straight common stocks, better than 
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investment into straight common stocks, better than you 
may have had in short term or in the yield from short tern * 
securities such as certificates of deposit. 

Again, I think within that number you have to be 
careful to make the distinction of reported profits versus 
realized profits and there may be. unreported losses of 
securities that arc still carried at cost that are not 
offset against that number within which you would he looking 
at a substantially different performance. 

THE COURT: Let us stay with those figures for 
a moment. Suppose you had that performance in a year. 

I suppose picking out last, yc-ar was not a good example. 

Let us say in a year you had that particular porformance, 
and it wound up as you can see from the chart that the. 
first stockholders got 220 and the common 212. Is that 
excessive, good, mediocre, consistence, good? 

THE WITNESS: I think the 212,000 is roughly equal 
to the 220,000, so one way to simply it, there might have 
been a S0-50 split between management and the- investors. 

Under the formulas which I have previously 
provided as industry cstablishe dstadards, those would bo 
clearly out of line with the 10 to 20 per cent of gains plus 
a management fee of 2 to 3 per cent. 

THE COURT: When you say that, you arc taking 
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into account the. fact. that, you arc starting with a figure 
of 432,000 odd dollars which is close to 15 per cent, 
of the 3 million. 

Tlili WITNESS: That is correct. Generally I think 
investors who put money up into these xind of venture 
activities would shoot for a compound rate of return in 
excess of 10 per cent per year. If you listen to many, 
they will say thc-y are looking for20 to 30 per cent return 
per year. If thc-y arc limited to only one-third of the 
profits after their f> per cent, dividend, there- has to 
be very high annual earnings for thorn to, say, achieve, 
the kind of desired return on their investment. 

UY HR..MORSE: 

q As you read the documents setting up the pre¬ 
ferred shares, there was nothing in there, was there, 
that, forced management to declare a dividend on the 
preferred stock? 

A It appeared it was at management's prerogative 
to declare the dividend and again I think the control 
factors on the part of the investors was very limited 
in that there was no •'specified time period for the 
duration of their .investment and no mechanics whereby they 
would be redeemed other than at the option of the company 
wjhh the repayment of the 3 million plus the 0 per e. nt 
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dividend at any one year. 

q And management had the sole option of determining 
whether they would redeem, did they not? 

MR. ORAM: Objection to the. form of the 

question. I would rather have the testimony from the 
witness. 

THE COURT: I will sustain the objection. 

Q Was there anything in flic documents which you 
saw which gave the preferred shareholders any rights to 
trigger redemption of their shares? 

A To trigger the redemption, no. It was at the 
company's prerogative to redeem by the- repayment of the 
principal amount plus only a C per cent dividend for that 
year. 

Q Was there anything that you saw that would limit 
the company's prerogative, to redeem? 

A Which would limit the company's prerogative? 

Q Yes. 

A No. 

REC RC>S S EXAMINATION 
BY MR.ORAM: 

Q Mr. Donovan, do you know whether or not it is 
normally the. responsibility of the directors of a corpor¬ 
ation to determine whether or not a dividend will be paid? 
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A Of course. I think that is a director prerogative- 
but in venture activities such as these, I think there in a* 
front end understanding between the company and the 
investor as to what the policy will be in terns of dis¬ 
tribution to the investors as well as control factors. 

Q You don't know, do you, whether or not. there is 
any such kind of understanding existing? 

A The only documentation I have seen is after the 
creation of Ve.ncap in the specification as to the employ¬ 
ment agreement between Ve.ncap and Mr. Piste. 11. 

Q Do you know whether normally preferred shares 
have any voice in determining when a dividend is or is not 
declared? 

A Arc you talking about preferred shares in a 
venture activity or in a normal corporate organization? 

Q How do you understand preferred shares? 

A I think if you arc talking about pre ferred shares 

let us say in a large Now York Stock Exchange Company or what 
have you, that is clearly at the. board's prerogative. 

Q Do you know whether or not in negotiating this 
agreement., IIT was represented by counsel? 

A I v/ould assume they were. It appears that that 
three-page document — 

. THE COURT: The question is, do you know? 
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Do you have anything you want to say, Mr. Morse? 

MR. MORSE: I think the witness demonstrated 
a familiarity with the field. Demonstrated a faniliarty 
with regard to compensation of money managers and demon¬ 
strated a familiarity with regard to the. type of investment 
that preferred share-holders in a venture capitalization 
would Le getting into and I think all the criteria of an 
expert, witness were met here. 

MR. ORAM: I recall for your Honor, I thin!; the 
witness testified he has had about three years e::pe r j cnee . 

MR. MORSE: That might go to the weight of the 
expert, testimony as to how expert an expert might bo, but 
there is redoubt about the fact that this man is an ex¬ 
pert . 

THE COURT: T don't know where you draw rhe line 

between just going to the. weight and becoming an expert. 

I think, Mr. Oram, I will receive the testimony 
as the testimony of an export. 

MR. ANDERSON: The plaintiff calls Professor 

Jacob Ziogel. 
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JACOB 2 I E Ci E L, called as a witness on behalf 
of the plaintiffs, being first duly sworn, testified 
as follows: 

MR. ORAM: May I have an offer of proof? 

MR. AIJDERSON: Professor Zicgcl will be qualified 
in flic field, as an expert in the- field of corporate law 
of comr.ionwealfh countries including the Bahamas and will 
testify generally speaking, on the criteria set forth by 
the courts to testify to the relationships between a 
company, its officers and directors, between a company and 
its stockholders, lie will outline the duties of officers and 
directors of a company, a Bahamian company and will advise 
the Court, with respect to the abdication of those, prin¬ 
ciples to the relationships between Mr. Piste 11 and Vcncap 
and the IIT mutual fund holders. 

MR. ORAM: Your Honor, I object to the receipt 
of any testimony from this witness on two grounds. 

First, Federal Rules of Civil Procedure 44.1 
requires reasonable written noficcsof an attempt by a party to 
rely on foreign law. Wc received a notice on Baturday 
which notice says the'plaintif fs intend to raise, an issue 
concerning the law of a foreign country in the within action, 
to wit, the extent of the duty owed by corporate officers 
t.Q the shareholders of a corporation pursuant to Bahamian 
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lav;. 

As I understand the reason for the introduction 
of 44.2, it was to prevent surprise and to permit an ad¬ 
verse party to prepare himself to answer questions con¬ 
cerning foreign law. 

The rule v/as introduced as I further understood 
it to require the pleading of foreign lav; in the pleadings 
themselves unless the case developed to such a point that 
it only became evident at. a later time that foreign law was t< 
be relied on. 

I dont think that the notice received as I say 
on Saturday byyoour office is within 44.1, and [ further 
object to the testimony of this witness on the ground that 
nowhere is foreign law pleaded. As a matter of fact, 
quite contrary, specific United States law is pleaded as the 
basis for this action unless Mr. Anderson is now telling us 
that in fact Bahamian lav; controls this action. 

MR. ANDERSON: That, is certainly not my position. 

I think that this action is based principally upon the 
securities laws of the United States and t think is an inci¬ 
dental but very important aspect of the case as the 
propriety of the expenditures that have gone, out of this 
fund in the 20 odd months since the $3 million was expended. 

• That'has two aspects. First, there is nothing in 
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the throe-page memorandum which in Exhibit 12-2/0 that 
given any hint of the magnitude of the compensation and 
expenditures so that — so that fact has a securities act 
implication, but further, it has an implication as to 
whether or not this company is beingoperated properly 
within the bounds of the laws of the state of its securities 
division because the laws of the state of its if 
implicit in the three-page memorandum is a representation 
that it will be- operated in accordance with the laws of the- 
state of its incorporation. 

Your Honor, I think that, in terms of giving the- 
notice that is required under the rules, there was a question 
in our mind as to whether or not this strictly speaking fell 
within the rule. 

We did mail out a notice nevertheless in accord¬ 
ance with the rule. If there had been any mystery, it 
could have been discussed with counsel and furthermore, 

I think counsel has known since at least Friday if not before 
that we intended to call an expert on Bahamian lav/. 

THE COURT: Does anybody have a copy of the 

rule? 


MR. ORAM: I do, your Honor. 

O 

THE COURT: It seems to me there may be a question 

whether this ip within Rule 44.1. I am going to allow 
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the testimony, Mr. Oram. I am going to give you whatever 
time you think ycunccd to prepare yourself to ileal 
with it on cross examination if you feel that you need more 
time than is available today. It. does seem to me there is a 
substantial question whether Rule: 44.1 was intended to deal 
with a matter of this sort where I suppose there is an issue ;s 
to what, the foreign law is. To put it more accurately, if 
seems the. question here is given the. foreign law, what. 

10 follows from that? However, if you need time to prepare 

11 yourself, I will see to it that you get what J regard as 

12 reasonable time. 
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MR. ORAM: Thank you, your Honor. 

PIRECT EXAMINATION 
BY MR. ANDERSON: 

Q Professor 7. ie.gr 1, would you state your residence 
address? 

A Apartment. 211, 30 Elm Avenue, Toronto D, Ontario, 
Canada. 

Q Where and when did you get your training, 
Professor? 

A I received fny legal training, all of my legal 
training in England. I hold a Bachelor's, a Master's and 
a Doctor dc.qrec in law, all from the University of I,ondon. 

1 *am a member rtf the English Bar and I am a member of the 


V 
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2 

Ontario Oar. I was a member of the British Columbia Car for i 


3 

number of years while I practiced law on the West. Coast. 


4 

Q What has been your professional experience sub¬ 


5 

sequent to your completing your studies in lav/? 


6 

A I practiced for five, years in British Columbia. 


7 

1 subsequently returned to England to take my doctorate in 


8 

law. Since the completion of my doctorate I have taught 


9 

law at various Canadian law schools. Most recently 


10 

I have taught at McGill University in Montreal and I am 


11 

currently a professor of law at the Osgood Law School of 


12 

York University in Toronto. 


13 

Q Would you briefly outline your professional 


14 

publications? 


15 

A Yes. I am the co-author and editor of two 


16 

volumes of studies in Canadian Company law. The first 


17 

volume was published in 1967. The second volume was 


18 

published last year. 


19 

In addition, I have also written extensively in 


20 

areas of commercial and consumer law. I am the author 


21 

together with an English colleague of a comparative work on 


22 

conditional sales and what the British call high purchase 


23 

agreements. <. 


24 

I am the editor and co-author of a volume that 


25 

WAS-, published in McGill University called Aspects of 
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Comparative Commercial Law. 

Do you want me to go on? 

Q You used the phrase. Professor, company law. 

Would you explain that, please? 

A That is the term that is commonly used in 
England and the countries that follow the Unglish form of 
corporation law to designate the English equivalent of 
corporation law in the United States. Even in Canada, the 
word is used interchangeably with corporation law and 
it derived from the days in England when companies were 
still unincorporated and even after the first company was 
incorporated in 1944, a memorandum of partnership d«. cd 
was used to effect the. incorporation and hence the con¬ 
tinued use of the word company. 

Q Arc you admitted to the bar in the liahamas? 

A Ho, I am not. 

Q Have you ever testified before as an expert wit¬ 
ness? 

A Yes. 

9 

Q Was that with respect to Bahamian law? 

A Wo, it was not. 

Q In what court did you testify? 

A To the best, of my recollection, it was in Montreal 
and .some, years ‘ago. That, was on a question of British 
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Columbia company law. 


Q If you know, where arc Bahamian lawyers trained? 


A To the best of my knowledge, and it was certainly 


true while I was studying in England, the great majority 


if not. all of them used to train in England, 


Q Did they receive the- same training that you have 


received? 


A Yes, they did. I could amplify that if I may. 


I believe until very recently there were no lav; schools 


anywhere in the West Indies, so really a prospective lawyer 


from the West Indies would have no alternative but. to go to 


othc-r commonwealth countries whose law courses and/or law 


degrees* were recognized qualifications "Tor practice in the 


Bahamas. 


Q What are the sources of Bahamian company lav;, 


Professor? 


To the best of my knowledge and be-lief, they appear 


to be derived almost exclusively from English law. The mar¬ 


ginal note of the current Bahamian companies act indicates 


that the first Bahamian companies act was adopted in 1067 


L’hat was a consolidation of the- Brishish companies act in 


1962. I have looked at. the current Bahamian companies act 


which appears in the. collected laws of 1965. 


It ha's all the earmarks of being based on the 


1962 companies act with subsequent amendments 
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Q Professor, in the United States we- have. two bodies 

* * 
of laws that. arc. roughly the codified lav/s and the common 

lav/. Is that the same situation in the Bahamas? 

A Yes. I am not sure that I would draw the. same- 
contrasts. On the whole there is only a limited amount of 
codified lav/ in England. If in fact you arc asking me whether 
the Bahamian company law is codified, my answer would be 
no. It is very much the same position as English law. 

That is, you have a lot of statutory rules but they arc 
not an exhausted enumeration of the company law rules and 
that you can only understand English company lay/ or for 
that matter Bahamian law or Canadian company law if you 
have a thorough undc:rslanding of the parallel rules of 
common law in the equity. 

THE COURT: What aboutthis country? 

THE WITNESS: I suspected it is pretty much 
the same lie re. 

0 Professor, the Bahamas recently became independent 
of England, is that correct? 

A Yes, I understand that. 

Q Do you know whether or not that fact changed the 
applicable lax/ with respect to Bahamian cv .porations? 

A To the best of my knowledge- and 

belief, it. did'not. 
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I should perhaps explain that an act- of the 
Bahamas Inlands known as a declaratory act. which goes 
hack to 1799 provides that, the common law of England, 
including the rules of equity, shall apply in the islands 
unless and until altered by appropriate statutory Law. 

A similar article appears in the. statutory 
instruments creating the commonwealth of the Bahamas Island 
so I think it is fair to assume that both the old statute 
and the applicable coinmon law rules continue to apply 
in this area. 

MR. ANDERSON: I tender the witness as an 

c xpe rt. 

MR. ORAM: I would object on the ground that the 
witness has testified that he is not admitted to the bar 
in the Bahamas, has never testified on a Bahamian matter, 
ile does not know whether Bahamian statutes in any way 
modify the English statutory law which he says controls 
and I would raise a question as to his expertise. 

THE COURT: I am concerned about the- points that 
Mr. Oram mak.es, Mr. Anderson. 

MR. ANDERSON: Your donor, we have a professor 

of law who is knowledgeable in the laws of the common¬ 
wealth countries, who received his training at the same 
place that Bahamian lawyers are trained and who lias him- 
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self looked info Bahamian lav;. I think that wc: do not 
need to get a member of the bar of the Bahamas here of which 
there arc a very limited number and I think that a teacher- 
professor, even if he were not a lawyer is qualified to 
testify with respect to the law of another country. 

T1II1 COURT: I will take his testimony, but 
I v/ill have in mind in receiving his testimony that lie is 
not. a Bahamian lawyer. Perhaps ho is as expert as a 
Bahamian lawyer, but. I will have that question in my 
mind. 

All right. # 

Q Professor Ziegel, would you explain in general 
terns the duties or obligations that a director of a 
Bahamian company owes to his company? 

A Yes. Perhaps I should preface if with the 
remark that the Bahamian companies act like the British 
companies act does not contain a general statement of its 
duties and obligations of a director. Such a statement 
or summary yould have to be found by a perusal of the 
applicable case law. 

.Many text writers, for the purposes of categori¬ 
zation would subsume the directors and officers obligations 
towards their company under the tlirt'e principal headings. 
The .obligation *of honesty and good faith. The. obligation 
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of loyally to the corporation and finally, the obligation 
of prudence and exercise of care and skill in Hie dis¬ 
charge of their responsibilities. 

Q Professor, I show you a portion of Exhibit 10 
entitled Articles of Association of Vencap Limited. 

Could you tell Judge. Stewart, what are the 
articles of incorporation of a Bahamian company? 

A They correspond to the bylaws in an American 

company. 

Under English companies law, and as I mentioned 
the Bahamian companies act is identical in this^ respect, 
a company on incorporation has to file or adopt two 
documents of constitutional dimensions. The first is 
known as the memorandum of assocaition and that contains 
the fundamental chart of the company and can only be 
changed subject to statutory permission. 

The second are the articles of association and 
they correspond to the bylaws in a North American 
corporation and they can usually bo changed by 'pecial 
resolution of the shareholders in a general meeting. 

Q Referring to paragraph 56 on page 14 of the 
articles of association of Vencap, there is the phrase, 
"Fiduciary relations," do you find that? 

A Yes.* 
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Q Is that in relationship to the directors of the 
company? 

A Yes. Well, English company law, any officer or 
director of the company is deemed to stand in a fiduciary 
relationship to the company or sometimes will be put in 
mind of Uberrinae Fidel, which means utmost good faith. 

MR. ORAM: I wonder if the witness could speak 
a little louder. I am having a little difficulty back 
he. re.. 

Q bo the directors of Vcncap have a fiduciary obli¬ 
gation to Vcncap? 

A Yes. 

Q Do the officers of Vcncap have a fiduciary 

obligation to Vcncap? 

A Yes. 

O Would you. Professor, explain to the Court the 
doctrine of oppression of minority? 

A Yes. 

That doctrine governs an important aspect of the 
relationship between majority shareholders and minority share 
holders and limits the extent to which minority share¬ 
holders are. bound by majority decisions. Tin? ordinary rule 
of course is in English law and therefore in some Eahamian 
lgu, that majority shareholders can bind the- minority. 
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There arc a series of exceptions which are usually en¬ 
compassed in the so-called doctrine of the oppression 
of the minority. That.is certain types of behavior, 

certain types of decisions v/hich oven thouqh t aken or 
approved by the majority of shareholders, v/ill not be 



binding by an objecting or dissenting shareholder on the 
grounds that they violate some canons of fair play or honest 
conduct on the part of the majority of shareholders. 

One of the best known examples is, where the 
majority of shareholders attempt to give away some of the 
company's property, I use the words "give away"*to 
indicate not. a bona fide contractual transaction, but one 
v/hich is characterized by the Court as tantamount to a grat¬ 
uitous gift. Such types of transactions have been regularly 
struck dov/n by the. English courts and other commonwealth 
courts on the grounds they constitute, an oppression of 


the minority 


I might -- perhaps I should elaborate a little 


J 


more. There arc situations in v/hich the directors may be 


precluded from acting in a given matter because they arc 
in a position where their duty and their self-interest 
conflicts. It may be that, certain types of actions 
they wish to take arc outside the powers of the directors, 
but fall within) the. pov/ers of the shareholders. In those 
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cases it may be necessary for the directors to go to the 
shareholders to sock approval for the. contemplate d course 
of action. 

The courts have held, and regularly held, if 
the approval that is sought would amount to, in t ffcct., 
a divestment of the company's profit -- I am sorry, of 
the company's property for no sound reasons, then that 
conduct, would constitute an oppression of the minority 
and the stigmatized action or vote will be set aside by 
the court. 

q Docs the doctrine of oppression of minority 

# 

apply even though 1 here is strict compliance with the 
articles of association with respect to the disclosure 
of the interest of the directors? 

A Yes, but a great deal of course would depend on 
the facts of the ease. The general rule is the common 
lav/ rule- was, a director couldn't enter into a contract 
with his own company because that v/ould put his duty and 
his self-interest in conflict and his duty was to give 
his undivided attention and loyalty to the affairs of the 
company. 

To counteract this rule, the bylaws regularly 
provide that directors may enter into contracts with their 
own company prpvidcd there is disclosure of t.hoir personal 


t 

t 
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interest in the contract either to their fellow directors 
or in appropriate situation to the shareholders at. large. 

How, the problem that arisen, either you have no 
independent board of directors to whom the disclosure of 
self interest can be made, or even though where the share¬ 
holder, the majority shareholders purport to approve 
a contemplated contract, it in fact amounts to an oppression 
of the minority. 

TIIE COURT: That, is what I was curious about. 

If the directors decide that this rule of law relates to 
a particular transaction and the directors decide there¬ 
fore, they will not act on the proponed transaction and 
instead ask for the vote of the stockholders and a majority 
of the stockholrrs vote, let. us say, in favor of the 
transactions, does the ninority still have at that, point 
an opportunity to sot it aside becuaso of this doctrine? 

THE WITNESS: Yes, they do. As I say, if the 
Court comc.s t.o a conclusion that, it amounts to a giving 
away of the company's property. There arc several leading 
decisions in the House of Lords. 

THE COURT: Who do they scc.k relief from? The 
corporation I suppose., to set aside the transaction? 

THE WITNESS: It. will probably have to take 

the. • form of a derivative action, although the derivative 
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action is not used in England. 

THE COURT: Can you get damages from the majority * 
stockholders if damages occur? 

THE WITNESS: Hot grdinarily. Perhaps if you could 
show they were motivated by malice, you could perhaps have 
an action in tort against them for wilful action to injure. 
Derivatively you would have an action to enjoin them. 

THE COURT: Or to nullify or set it- aside? 

THE WITNESS: Yes. To have a situation which lias 
arisen most commonly, whorethe directors see a very 
fruitful opportunity to acquire an asset or a contract in 
which the company has an existing interest and they have 
gone along using t.hoir position qua majority shareholders, 
they have then purported to get authority from the general 
meeting for the. asset to be disposed of or sold to them¬ 
selves or perhaps to some other company in which they have 
a strong interest, but it is in these situations that the 
courts have come along and struck down the majority of ap¬ 
proval on the grounds that it constitutes an oppression 
of the minority. 

THE COURT: .. Does the question of good faith enter 
into this? If all you can show is that. the. majority con¬ 
sidered it a natter of not unreasonable business judgment, 
that course A was better than course B, where do you come 
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out.? 

THE WITNESS: Well, the courts know — you are quit, 
right, your Honor. The courts do not substitute their 
business judgment, for either the judgment, of the directors 
or the majority shareholders. They would first have to 
satisfy themselves that the transaction could not be judged 
on any reasonable basis of business judgment. That what 

the effect amounted to was a divestiture, of the company's 
property in order to benefit a majority shareholder or 
director personally. 

THE COURT: So you get down to a lack *if good 


faith? 

THE WITNESS: I mentioned earlier in enumerating 
tlie duties and obligations of officers and directors that 
the concept of loyalty to the company and the concept of 
good faith. The doctrine of good faith is important 
and the courts arc asked to distinguish between the object¬ 
ive powers of the directors and their subjective powers. 

A good example is, directors may be empowered to set up 
a pension scheme for their employees or perhaps the 
employees' windows. •• Objectively they unquestionably 
have the power to set. up pension schemes. Subjectively 
they must do it in good faith and with a view to furthering 
ti»e. interests of the. company. 
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How, the evidence indicates that in deciding 
whether or not to establish a pension scheme., they 
never consider the company's interest, then the English 
courts have set aside, the scheme, because of this absence 
of proper motivation on the part of the directors. The same 
v/ould be true, for example, in establishing salary levels. 

An English court v/ould not substitute its judgment for that 
of the directors, but if the evidence shows that in 
setting the salary level, and in fact, the company's inter¬ 
est was not considered at. all or to put it somewhat differ¬ 
ently, the Court comes to the conclusion that the board 
of directors is simply motivated if giving themselves 
substantial sums of money, then the court v/ould reach 
the conclusion that in making the salary decision, the. 
directors have not truly acted in what they deem to bo the 
company's interest but have boon motivated by wrongful 
objectives. 

LIY MR. ANDERSON: 

Q Professor, I would like to road to you a phrase 
from Rogers against Hill, a United States Supreme Court, 
case, 239 US 532, decided in 1933. 

MR. ORAM: Your Honor, does this quotation go to 
the matters of Bahamian law? 

MR. ANDERSON: I am going to ask him whether the 
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Bahamian law is comparable to that, set forth by Judge Swan. 

MR. ORAM: There in none question as to whether 

that., your Honor, is proper. ilc is reading a United 
States case and asking whether it applies to the Bahamas to 
a witness who I have doubts about his knowledge as to 
Bahamian law. 

TilR COURT: Overruled. 

Q Judge Butler delivering the opinion of that, in 
that case says at page 591, "Judge- Swan," and Judae Swan 
was the. judge in the Court, of Appeals that, had heard the 
ease, before it. got to the Supreme. Court, "Judge. Swan 
.indicates the applicable rule" if a bonus payment has 
no relation to the value of services for which it is given, 
it is in reality a gift in part and the majority stock¬ 
holders have no power to give away conporato property against 
the protest of the minority." 

In your opinion. Professor, would a Court, 
applying Bahamian law adopt, a comparable rule with respect 
to Vc.ncap? 

A Yes, I believe the answer is yes, on thc- 
assumption I made at 1 he outset, that Bahamian law and 
English law in the company lav; area, are the same. 

I nay elaborate a moment. The commonwealth ~ 
courts would adopt, a problem of this kind under two head- 
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inys. One is under the doe brine of ultra vires, under 
his heading of good faith in making decision. The British 
doctrine of ultra vires is stricter than the American 
doctrine of ultra vires as I understand it and it. seems to 
be held repeatedly, even in establishing a pension fund for 
retired employees niyht. be ultr.a vires if it. bore- no 
direct relationship to the ongoing business of the company 
and is a wr.ll known judgment of Lord Bowen where he sags 
the- law does not. say there nay be. no calces and ale but '.that 
cakes and ale would only be given to the extent that it 
benefits the company. 

In any event, to counter that, the rather conserva¬ 
tive. approaches to the ultra vires doctrine, it lias been 
common for the memorandum of associations to contain 
specific powers empowering the company to establish the. 
conservator 1 / pension schemes, to make donations to charity 
and so forth. 

So, objectively speaking, a company may have the 

power to do the things which it. purports to, but neverthe- 

4 

less the Courts still apply the second test, namely one of 
good faith, whetherin fact the majority shareholders or 
the directors in acting in the way they did would generally 
further the objectives of the company or whether as you 
quote Chief Justice Swan as saying, rvally making outright 
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gifts and in my opinion, an English Court- would normally 
conclude that it in very difficult to justify an outright 
gift whether it in sanctioned by a vote of the. shareholders 
or whether it is sanctioned by a vote of the directors would 
it racily matter very much. 

0 Professor, paragraph 56 of the. articles of 
incorporation, articles of association of Vc.ncap relate to 
transactions between officers and directors of the company 
and thcrnso 1 vc s . 

iiavv you reviewed that provision be fore giving your 
testimony hero today? * 

• A Yes, I looked at it briefly this morning when 

| 

I came into court. 

Q Docs the doctrine set forth in that provision 
of the articles restate the normal obligations of officers 

i 

and directors or is that in addition to ^he obligations of 
a corporate officer and director under Liahamian law? 

A My answer would be neither. 

At common law, a director is not permitted to contract with 
his own company on the grounds it. involved a breach of 
his fiduciary obligations. Therefore., bylaws, like 

Section 56 of these articles, re-ally can amount, to a 
relaxation and modification of the common rule so as to porni 
the director to. enter into contracts with his own company 
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provided he makes disclosure to his fellow directors. 

VIIE COURT: Is this a fairly common provision? 

THE WITNESS: It is more qrnerous to directors tha 

I have seen but. provisions of this kind used to bo common. 
Nowadays, the modern company law in many parts of the 
commonwealth specifically have statutory provisions dealing 
with the duties of directors contracting with the ir own 
company and indeed with a view to trying to prevent some 
of the more generous clauses of this nature. 

THE COURT: I take it there is no reason why 
you can't, have a bylaw or article of association permitting 
dealing between an officer and director of a company 


and a company? 

> 

THE WITNESS: That is correct, your Honor, sub¬ 
ject to two caveats, and the first is, it doesn't violate 
any applicable statutory provisions and to the best of my 
knowledge, there are no applicable statutory prev-sions 
in the Sahamian company act. and secondly and probably more 
importantly, the directors, both the sc If-dealing 
director and the other directors act in good faith. 

[ don’t, think as I read Article 5G and as I believe it. 
would be construed by a court, although the article 
permits a director to engage in a contract with his 
own company subject to disclosure t.o his follow directors, 
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it- doesn't- of course give him car ho hlancho 
t-o enter info any typo of contract, with the company. 

I believe that the criteria of good faith and fair deal¬ 
ing would still have to be observed. 

n v.’ould that also apply to the duties of honesty, 
loyalty and prudence to which you earlier referred? 

A Prime facie, yes. You appreciate so far as 
the. duty of loyalty is concerned, an article such as 56 does 
amount to a relaxation of the strict standards of the cor.non 
lav/. 

As I mentioned earlier, the common law didn't per¬ 
mit a director or officer to enter into a contract with 
his own comoany be cause of the theory that directors 

I 

obligation was to give his undivided attention to the 
company's affairs; that. he. was expected *-o participate, in 
all decisions coming before, the board of directors 
and hence, if he had a personal interest in the- contract, 

i 

he obviously couldn't participate in a discussion of it. 

As is, Article 36 does therefore involve a relax¬ 
ation of the common lav/ standards of fiduciary obligations. 
THE COURT: I take it you are saying, 

i 

despite Article. 56, a director-officer could not engage 

i 

in self-dealing without having to take into account the 

* 

obligation of the common law, particularly good faith. 
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so lie would still be subject to those obligations. 

Article 50 doesn't relieve him of his obligations under 
the common law? 

TliE WITNESS: That is so. 

TiiE COURT: Though I am no 4 - sure what it comes 
to when you say that this is a relaxation, the lav; still 
controls. 

THE 01THESE: Part of the old law. 

TIIE COURT: I suppose as to loyalt . , it 

takes it. away or relaxes it. 

THE WITEESS: Article 5f>, if I re me mb* r correctly, 
provides even though the director has a personal interest 
in the contract, he can still participate in the discussion 
of the prospective, contract and he, I believe, can even 
participate in voting on it. That goes considerably 
further than the common law because the common law would 
have struck down the transaction on the grounds that the- di¬ 
rector had no business in entering into a contract with 
his own company. 

So far as the- first principle, is concerned, 

Article. 55 in my opinion does amount to a relaxation of 
the. common law rule, but there is nothing in 55 itself 
that re.leaves either the contracting director or his fel¬ 
low directors erom exercising good faith or the other 
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obligations encumbered on directors in managing the company's 


affairs. 


’rofessor, in an affidavit dated June 13, 1974 


filed in this action, ,'!r. David Taylor states in paragraph 
id "A collateralized loan to an officer-director or 
shareholder is, upon information and belief entirely lawful 
under Bahamian law." 

Is that a correct statement of the Bahamian- Lav; 
as you understand it? 

A I would say yes, subject, to one. important 
qualification. 

Let me start at the beginning. There. is 
nothing in the Dahamian Companies Act that prevents a 
company from making loans or granting o*-her forms of 
financial assistance, to its directors. Many of the 
commonwealth, including many of the Canadian acts, 
there arc no specific prohibitions on a company granting 
loans to its directors with sone exceptions, but that 
is the principal statutory lav;. There is no corresponding 
provision in the Bahamian Company's Act. As a result, 

I believe that, the deponent is correct in his statement 
of Bahamian law. 

However, cv« n though a company has power to make- 
loans to directors, those loans must still be mack in good 
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faith and in order to promote the interests of the 
company. 

(.) Professor, I ask you to assume t hat I IT is a 
mutual fund, that IIT made an investment in 30,000 shares 
of preference stock of Vcncan on the ‘basis of in part of 
the three-page memorandum which I have given you which is 
hxnib.it 12-270. 


I further as]; you to assume the corporate proceed¬ 
ings reflected in Exhibits 10 and 11, particularly, for the 
terms of the preference stock and the warrant. 

If ask you further to assume that subsequent 
to the purchase- of the- preference stock and the warrants 
for $3 million by IIT, that Vc.ncap entered into an 
employment contract with its president :ir. Pistell which is 
Exhibit 14-29A, providing for a $63,000 a year salary and 
a 15 per cent profit participation before, sharing with the 
stockholders. 


I as); you further to assume that in a schedule- 
prepared by the accountants for the company, which is 
Plaintiffs' Exhibit 14-1, the compensation for Ilr. Pistell 
is shown for 1372 as $101,640.62; that the comnenrction 
for 1973 as shown by the. company's accountants is $210,000; 
that the compensation for 1974 as shown by the accountants 
is $20,000 and that there is also shown by the accountants 
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for the: company, a salary advance in 1964 for $25,000 . 

I ask you further to assume that Mr. Ristcll 
received a loan indirectly from the company in the amount 
of $590,000 v/hich bears interest at the rate of 6 per cent 
and a subsequent loan of $55,000 which hears interest. 

I as!; you further to assume that in the approx¬ 
imate 20 months that the company lias been in operation 
that the.ro were expenses incurred which arc not included 
in the schedule- of compensation 16-1 or travel, entertain¬ 
ment expenses, limousine services, country clubs and 
telephones totalling over $100,000. • 

Professor, would you state what in your opinion 
a court applying Bahamian lawvould do if presented with the 
facts as presented to you in that question, and I ’would 
suggest that as we discussc-d carlic-r, break your statement 
downinto phase 1 and phase 2? 

MR. ORAM: Your Honor,I am sure there is some¬ 

thing objectionable in that question someplace. It went 
on for some. five;, ninutes, but I take it those assumptions 
are not being represented to be the facts in this ease. 

TIIC COURT: If they aren't., the question isn't 

any good. 

MR. ORAM: You are representing them to be the 

facts? 
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Mil. AHDERSON: If you have an objection that any 
particular aspect of that is not in evidence, that is a 
proper objection to nakc. 

MR. ORAM: May I have one moment, your honor. 

Till. COURT: V/c will take a couple of minutes. 

It seems to me that the. length of the gucst.ion isn ,; 
controlling. I am sure that all of us have various hypo- 
theticals which have gone on for a lot. lohge-r. If Mr. 
Anderson has misstated a fact which is in evidence, hr- is 
stuck with that. 

On the other hand, if you can point out now that, 
he has misstated facts in evidence, or that arc not in 
evidence — I beg your pardon. Stated facts that arc in 
evidence or not. stated facts already in evidence, I would liki 
to hear about it. 

We will take a short recess. 

(Recess.) « 

MR. MORSE: Your Honor, I understand from some 
banter that is going on in the courtroom, that your iionor 
may want to adjourn this matter at 4 o'clock. 

^Our next witness is Mr. Robert Casscl who will testify 
pursuant to a subpoena and he and his counsel tell us , 
they will be greatly inconvenienced if they have to come, back 
tomorrow and we will usk your Iionor not to adjourn at ! 

% 4 

V 
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4 o'clod; and to take this hearing as long as possible. 
THU COURT: Where is Mr. Cassel forn? 

MR. ANDERSON: American National dank in New 

Jersey. 

THE COURT: I do have a meeting scheduled for 
•} o'clod; this afternoon. I think, however, it is likely 
that the natters nay develop so I don't have, to make that 
mo cting. 

I do have a 4:30 meeting which involves people, 
from out of town but I think that meeting will take maybe 
1 li or 20 minutes. I will bo happy to stay until about. 

4:20 or so, adjourn for ny 4:30 meeting which I fc.el I 
have, to keep then cone, back hopefully at a quarter of 
five, end go on until needed. 

MR. MORSE: I would appreciate, that, very much. 
Counsel has been waiting two days on the- subpoena. 

HR. ORAM: It. is all right, with me. 

Your Honor, I have, the following specifications 
of errors in the- assumptions that Mr. Anderson posed. 

First, the interest rate on the loans were not 
0 per cent, they arc 9-1/2 per cent. And those 
interest payments have been maue when due. 

The purchase by IIT was not of 30,900 shares, 
but. of 30,000 shares plus an option for an additional 
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30,000 shares. 

Furthermore, that the loan to which he referred 
was fully collat.erizcd by stock having a value in excess 
of the amount- of the loan. 

That the- memorandum, the. throe-page memorandum 
memorialized prior conversations and was requested by 
IIT. 

Next, that Mr. Pisfell gave up a $200,000 in¬ 
vestment in his apartment, a $50,000 a year job as chairman 
of Lincoln American and valuable stock options and moved 
his residence, to the Bahamas in order to take, charge of 
Vcncap. 

That IIT saw and approved through their counsel 
the bylaws and articles of association prior to the invest¬ 
ment being made; that the. accountants for the company 
have determined that the expenses to which Mr. Anderson 
referred have been determined to Joe ordinary and necessary 
business expenses; that IIT know of and approved of the 
loan prior to its investment in the company, and that 
at all times there has bo-.cn full disclosure by Mr. Pisfell 
of the loan in related transactions. 

Finally, that, the articles specifically permit 
loans to directors and officers. 

I have one more item. The amount of $10.1,£40.62 
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is referred to as being the total payments of advances 

and salaries to Mr. Pistell in 1972 includes $ 100,000 of his 

own money. 

THE COURT: Arc you willing to accept those 
qualifications, Mr. Anderson? 

MR. ANDERSON: Your uonor, let me take them in 
reverse order. 

THE COURT: It seems to me if you aren't willing -- 
I was going to suggest if you weren't going to accept all 
of them, I will permit your question to be asked and 
Mr. Oram on cross examination will ask it his way. 

MR. ANDERSON: I think I can very briefly pare 
the question. I would not agree that Mr. Pistell 
gave up the various prequisit.es and emoluments to which 
counsel has referred in order to go into Vencao. 

The 30,000 share option to which counsel refers is, 
I believe, in fact a warrant which is disclosed in the 
exhibits before the witness. The $101,000 figure I simply 
described to the witness is an amount entered on the records 
of the. company by the company's accountants as compensation 
for Mr. Pistell. 

I think the question may have been misunderstood 
in that regard. 

THE COURT: I will overrule the objection and let 
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the witness answer your question, Mr. Anderson and of course 
Mr. Oram on cross examination can point" out to the witness 
the qualifications that, he thinks ought to be made and get 
his view with respect to those qualifications in mind. 

Do you have Mr. Anderson's question in mind now? 

THE WITNESS: I will try and break it down into 
several parts. 

First of all, the initial investment by IIT. 

I don't think an English court could construe that as having 
any relationship on the internal affairs of Vencap. 

Going on to the relationship of the officers and 
IIT and their responsibilities to their own company and 
their own shareholders and possibly also going to the 
knowledge which Vencap and /or its officers may ha-r had or 
may be deemed to have had of any improprieties on the 
part of IIT's office in investing funds in Vencap for 
an imprudent purpose, but I don't think this is a matter 
of Bahamian lav; or English law, I think it would go to the 
duties and obligations of the officers of IIT and any 
derivative obligations that may have been imposed on the 
officers of a Bahamian company by reason of their imputed 
knowledge. 

Coming to the various payments authorized 
b y *vthe directors of Vencap made to ill*. Pistell, whether 
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by st or related purposes, I would envision a British court 
approaching this among a number of possible ways. First 
of all, they could look at each of the transactions 
individually or discretely, as I think I mentioned earlier, 
ordinarily an English Court, would not satisfy its judgment 
for the business judgment of the directors, provided, and 
this is important, provided the Court is satisfied that the 
directors were acting in good faith with a view to promot¬ 
ing the interests of the company. 

However, if the Court, reached the conclusion 
under all the available evidence that the directors never 


had in mind the interest, of the company, or to put it 
somewhat differently, the overriding objective was to 
make something tantamount to a ^ift of some of the 
company's funds to the fellow director, then the Court would 
intervene. 


Alternatively, the Court could also find that the 
directors in sanctioning these payments were acting in 
a distinctly imprudent or unskillful manner and 
would be liable for breach of their duties under this 


specific heading. 

My own feeling is, an English court in maing a 
judgment could be influenced, substantially influenced by the 
alleged sequence of events and might feel that while any one 
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of those individual transactions could have been justified 
on business grounds, that as a group they appeared to be so' 
abnormal and unusual an; 1 so egregious, that they could not 
be rationalized under the heading of an exercise of business 
judgment and in fact fortify the conclusion that the 
directors misdirected themselves, were not pursuing the* 
best interest of the company but were pursuing some other 
improper goal. I think everything would very much depend on 
the facts produced before the Court.lt is easy to state, the 
legal proposition in the abstract. It is not so easy to 
state how it would be applied to the fact, situation with 
all the surrounding circumstances . 

MR. ANDERSON: I have no further questions. 

CROSS EXAMINATION 
BY MR.ORAM: 

Q Professor, didyou give an opinion on the assumed 
facts that Mr. Anderson posc.d other than as I understood 
it that the court would have to look carefully at each of 
the transactions? 

A No, not in specific terms. I outlined in my first 
meeting with Mr. Anderson the British law as I understood 
it and as I have stated it in court this afternoon. 

Q Can you cite me to some cases which will give 
r;}e thp Bahamia-n lav/ of the oppression of minority doctrine 
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t-.o which you spoke? 

A To the best of my knowledge, there is no work on 
Bahamian company lav/ and to the best of my knowledge, 
there are no Bahamian law reports. My understanding is 
that Bahamian lawyers if they want to determine a point, 
of Bahamian company law resort to the English company law 
texts. 

If you v/ant. me to cite to you English company law 
texts, I will be delighted to do so. 

Q Are there any cases involving Bahamian companies 
that you are aware of where this doctrine was applied? 

A There were certainly privy counsel — I think 
you have to appreciate something about the operations of 
common law courts in the former colonies. As I mentioned 
at the beginning of my evidence, the Bahamian declaratory 
act provides that the common law of England shall be ap¬ 
plied in the Bahamian Islands and that rule is a very 
standard provision which appeared in most, if not all of the 
colonies at some point or other including the provinces of 
Canada before Canada became an independent country; simply 
mean*- that if a court is presented with a legal problem, 
it would almost, as a matter of course, refer to the 
applicable English rules and the applicable English de.cisions 
apd.thc case law dealing with the oppression of minority, you 
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will find the case lav; throughout the commonwealth 


countries. 


Q Is it your testimony. Professor, that what we 


call a derivative action, is an action that is known in 


the Bahamas? 


A Not in the sense of American law. There is an 


equivalent form of action, yes 


There is a rule known as 


the rule in Foss and Harper and the exceptions thereto and 


the rule says generally speaking, the actions against. 


directors must be brought by the company and therefore 


you must have permission to use the company's name, but 


there arc a largo number of exceptions to the. rule. One 


of the exceptions constitutes the doctrine of oppression 


of the minority. That is, where the action is of a kind 


that is ultra vires the directors and that is ultra vires or 


could not be approved or ratified by the shareholders in a 


general meeting. Then the minority shareholders can 


bring action in their own names suing on behalf of them¬ 


selves and all other shareholders make the company ,> a 


defendant. 


It is, substantially, the equivalent of a derivative 


action under American law though it doesn't have the equiv¬ 


alent characteristics. 


• Q 


Is it your understanding that what we call here 
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directors in approving this resolution had never 
directed their minds to what was in the interest of the 
company and accordingly the Court held that this resolution 
is bad and the action was set aside. 

Another example but quite a different one rs in 
taking over fights such as occurred in Bamford & Bamford 
where the directors on being confronted with a takeover 

i 

challenge promptly voted to set up a new bundle of shares in 
favor of their employees because they wanted to protect 
the company and its employees against the prospective 

raiders. • 

The Court agreed with the plaintiff that the 

directors were exercising there allotment powers for 
improper purposes since the allotment powers had not been 
given to them for the purpose of warding off an outside 
attack. 

I think this is an example where objectively the 
director might have the power to do the things they do 
but subjectively, by misdirecting themselves, the action was 
impugnable. 

Q I take it'that the exceptions to the business 
judgment rule which you have been discussing, the result 
would have been different had the evidence shown 
that there was - some, valid business purpose for what was 
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THE WITNESS: I am afraid there is a difficulty. 

I did not come prepared to stay overnight. I do have a good 
deal of work to do in Toronto. This is the second time 
I have come to New York at considerable personal incon¬ 
venience. While I am happy to help the court, it 
would certainly accommodate me greatly if counsel could 
finish his cross examination today. Otherwise I would 
prefer if it has to be finished at a later date, you wpuld 
rather leave it to next, week rather than tomorrow. 

MR. ORAM: Under those circumstances, I will do 

the best. I can. . 

THE COURT: It does seem to me, Mr. Oram -- it. 
would have been useful, Mr. Anderson, if you had given 
Mr. Oram a little advance notice. 

Why don't we. go ahead, Mr. Oram and I understand 
the dates that are working under and of course if you 
can't, finish today and need more time, we will have to work 
out a program with Professor Ziegel. 

Perhaps you can work it out. 

BY MR. ORAM: 

Q Professor, in preparing for your testimony today, 
did you do any research into the Bahamian law on the statutes 
in connection with preparing to answer fir. Anderson's 
hypothetical question? 


SOUTHERN OISTRICT COURT REPORTERS. U .S. COURT HOUSE 
FOLEY SQUARE, NEW YORK. N Y CO 7 4SBO 





_ 4G6A. 

rlcbr Ziegel-cross 224 

A No. When I was first asked by Mr. Anderson's 
fir whether I would come and assist the court, there was 
no discussion as to any specific questions I would be 
asked. 

I did consult our library as to Bahamian law. 

I gotout. the Bahamian statutes which in our library go up 
to I think 1972. The 1973 statutes have apparently 
not been publish- d in bound form, and in particular, I 
consulted the Bahamian Companies Act as well as subsequent 
amendments to the 1965 Act. 

I also looked at some other Bahamian .statutes that 
I felt might have some bearing on the present case. 

Apart from that I also refreshed my memory by 
looking at a standard English textbook on standard 
English law as v/ell as some Canadian materials. 

Q Professor, do you have in mind any specific 
decisions which relate to the facts as you understand them 
in this case? 

A No, I can't think of any, but T can think of all 

kinds of decisions which the courts have held that certain 

payments would constitute what tend to amount to a gift 
* . © 
of the company's money or property and were therefore 

improper, including cases where the courts have held that 

- directors' emoluments were excessive and could not be 


SOUTHERN DISTRICT COURT REPORTERS. U S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N Y. CO 74SEO 




rkbr 


225 


_ 407A 

Ziegel-cross 

justified and was therefore struck down as being nothing 
other than a disguised gift. 

Q Can you outline for me with the. name of the case an 
the facts as you recall them, cases which involved so-called 
gifts? 

A Yes. There are two or three leading cases you 
refer to. Most commonwealth textbooks relate to Menier v. 
Hooper Telegraph Company. It was a decision around 11880, 
an English decision. 

Another one is a decision the House of Lords 
decided I think around 1910. I wouldn't sv/ear as to dates 
called Cooks v. Deeks. 

Q Are ♦•here others? 

A There are others, quite, a number of Canadian 
cases. 

Q Let. us take these two, and perhaps you can give 
me the facts in Menier v. Hooper Tele.graph. 

A Before I do that, there is a more recent 
decision, an English decision involving a mining company 
and that was decided much more recently, around 1971 or 
19 72, I wish I could 'remember the name, offhand. I wixl 
be happy to send the citation either to you or to his 
Honor. 

; The facts in the most recent, case -- 
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I don't think the nature of the asset matters at 
all. What matters is whether the Court is satisfied that the 
impugned transactions falls within the principle of oppressio 
of the minority. 

Q I take it that t.ha case, for the application 
of the general rule that you have put out involved a situ¬ 
ation where the director seeing a corporate opportunity 
decided to liquidate the corporation and take advantage 
of it themselves, is that correct? 

A Yes, in that particular case. 

Those hppen to be the partiuclar facts rf but the 

fac*- structure in the other cases were similarly different. 

> 

Q Perhaps you can tell me. about, the facts of 
Cooks v. Dceks? 

A That was a case where the directors attempted 
to take personal advantage of a lucrative contract which 
they had initially concluded with a third party and they 
then purported to adopt a majority resolution transferring 
that beneficial contract to themselves and that was 
held again as an oppression of the minority because it. was 
a giving away of an asset of the company. 

Q Again, do you find anything parallelling the 
facts of that case in this case? 

• 4 A No. Once again I think it is the principle that 


i 
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is significant rather than the pargicular fact pattern. 

Q vhc principle in both Menier v. Hooper Telegraph 
and Cooks v. Decks, is that in cases where the directors 
without, any business purpose cither dissolved the corpor¬ 
ation or take other action and appropriate to themselves 
corporate opportunity, the Court will look with disfavor 
on that action by the directors, is that correct? 

A Except I would state the principle somewhat more 

broadly. 

I don't think it is restricted to corporate 

opportunities. * j 

Q Doth cases involved cases of corporate opportunity, 

did they not? 

A Yes. It was more than a corporate opportunity. 

It was an asset that the company already had. It wasn't 
a potential asset. It was a de. facto asset. 

Q In the first case there was an opportunity 
and I thought in order to avail themselves of it person¬ 
ally, they liquidated the corporation. That, was a corporate 
opportunity? 

A In English law a corporate opportunity would also 
be regarded as an asset of the company, even though it may 

be an abstract asset such as the right to enter info a 

- . *'.• \ > 

contract. 
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Q In either of the cases to which we have been 

* 

referring, Menier and Cooks, were either of the companies 
involved Bahamian companies? 

A Not to the best of my knowledge. 

Q Did either of them have articles of association 

or bylaws similar to the ones here in issue? 

A They co Id well have had, but I don't recall off¬ 
hand . 

Q Were they public companies? 

A I think the first one may have been. I don't 
recall what the position was with respect to the. second one. 

I don't believe it v/ould make any difference under English 
law. 

Q But you think that the first one was a public 
company? 

A It may have been. I don't wish to be dogmatic. 

Q Under Bahamian law, if IIT wished to sue on the 

principle enunciated in Menier v. Hooper Telegraph and 
Cooks v. Decks, v/here would that sui*- have to be brought, 
against Vencap? 

A I think that is a question of private international 
law or conflict of laws. I don't think it is a matter of 

company lew as I understand it. In English law, the 

, . •- » 

rdleis, and I am now dealing with rules of disposition. 
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that, you could sue a defendant, where he is personally 
resident, or carries on business. For example, you can 
sue a company if a company carries on business in New York. 
Doesn't matter where the company is incorporated, so long 
as it lias some establishment within the jurisdiction. 
Whether the court would apply the same rule of jurisdiction 
for derivative actions, I can't honestly tell you. 

<53 

Once, again, I think it. would depend on all the 
circumstances. Obviously it might well be if the officers 
or the directors or the connecting factors at the place of 
incorporation, the court might, apply a different rule 
from the normal rule of jurisdiction but frankly I don't 
recall, of any case where this jurisdiction has been raised 

Q Professor, one more thing. 

In any of the cases involving the doctrine of 
oppression of a minority, are there any cases of which you 
are aware that involved holders of preferential stock? 

v 

A You asked me whether they also involved it? 

Q Are you aware, of any that do involve holders of 

preferred shares as opposed to minority holders of common 

•% 

shares? 

A I don't recall of any case where the. decision 
was drawn. I think that minority shares was used in 
the sense of objecting or dissenting shareholders rather 
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than as a characterisation of the particular character of 
the shares held by them. 

Q Is it. your opinion then that preferred share¬ 
holders and common shareholders have the same rights? 

A Not alv/ays, but insofar as they object to an 
action that, amounts to an improper divestiture of the 
company's funds, I think in principle the same answer 
should be reached regardless of the character of the share¬ 
holders . 

May I also add this. I don't wish to give the 
impression that it. is only where there is an oppression of 
the minority that the courts will interfere. If, as I 
indicated early, if the directors themselves had been in 
breach of their obligations to the company, that in itself 
would be sufficient to enable a derivative suit, to be 
brought if what the directors did is incapable of ratifi¬ 
cation by the majority and this doctrine of oppression of the 
minority usually arises where the shareholders have in fact 

o 

purported to ratify or take regional action purporting 
to authorize what, the dissenting shareholders objected to. 

THE COURT: •> Excuse me here a moment. 

Mr. Anderson, are you relying on a derivative 
theory on behalf of Vencap? You aren't, are you? 

4 . . ; MR. ANDERSON: No, your Honor, not in those 
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terms. I think what I am relying upon is that the 
securities act aspects of this case establish that, the 

memorandum or the course of dealings between IIT and Vencap 

« 

are such that it should have L.en disclosed to the stock¬ 
holder, IIT, either in advance that the company was going 
to have those significant amounts of money taken away, or 
parting the compiny from these amounts of money that 
there was an affirmative. obligation to make a disclosure. 

THE COURT: Hut you aren't claiming on behalif of 

Vencap, I take it? i 

MR. ANDERSON: Your Honor, prior to discovery 

in this case, I do not. want to be foreclosed from a 
subsequent claim that there is a derivative action with 

which this court should deal. 

THE COURT: I am not. suggesting that I want to 
foreclose you. I just waiv to be sure I understand 
your present, theory. I believe I understand it. 

MR. ANDERSON: That there is a very good corpor¬ 

ate law reason for stopping the drain. 

THE COURT: Yes. It is not what we refe.r to as a 
derivative theory and. is what we refer to because Professor 
Ziegel has sometimes used the word with a different meaning 
from the way we use it. 

I understand that the people that arc here for 
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my 4:30 appointment are all here. 

I suggest that we adjourn at this point and if 
all goes well, I will he. back in about 15 or 20 minutes. 
(Recess.) 

THE COURT: Gentlemen, I am sorry it took so long. 

As always, a 15-minute job takes a half hour. 

MR. ORAM: I have no further questions of this 

witness. 

MR. ANDERSON: And I have no further questions. 

(Witness excused ) 

MR.ANDERSON: Your Honor, I have handed up 

*» 

a proposed form of order modifying the temporary restrain¬ 
ing order to eliminate the two lawyers as individuals 
and the firm and . have discussed this with Mr. Oram. 

The form of order, I would say is a kind of standard form 

* 

of temporary restraining order still refers to agents 
servants and employees, but I want to clarify for the 
record that by having that language in, it. is not my 

w 

intention, and I do not believe it should be the courts, 
to restrict in any manner the activities of the two lawyers 
or their firm in representing any one of their clients 
in this case. 

THE COURT: I still am expecting a form of order 
_with respect to the relaxations, as we refer to it. 
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MR. ORAM: Yes, your Honor, I guess that is 
my obligation. I will see if I can have it tomorrow 
morning. 

THE COURT: Of course if is on the record al¬ 
ready. It is just as a matter of form that. I think we. 

ought to have a piece of paper. 

MR. ORAM: I will take care of that. 

THE COURT: You know what I am talking about? 

MR. ORAM: Yes, I do. 

MR. MORSE: Plaintiffs call Robert Cassel. 

ROB E R T T. CASSEL, called as a witness 

on behalf of the plaintiffs, being first, duly 
sworn, testified as follows: 

DIRECT EXAMINATION 
BY MR. MORSE: 

Q Where do you reside, Mr. Cassel? 

A 19 Seaman's Road, West Orange, New Jersey. 

Q Mr. Cassel, are you testifying today pursuant 

to a subpoena served upon you? 

A Yes, I am. '* 

q By whom are you employed today? 

\ 

A American National Bank & Trust. 


Q 


In what capacity? 
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A Vice president- and trust officer. 

Q Were you so employed during the period September 
through October of 1972? 

A Yes, I was. 

Q Would you describe what a trust, officer is? 

A Well, in the trust, department we handle securities 

of either individuals or corporate, accounts. My job would 
be to handle a certain number of these accounts. 

Q Was one of the accounts you handled an account 
in the name of IIT? 

A Yes, it was. • 

Q What type of account was it? 

A It was a custodian account. 

f 

Q Was it not a sub-custodial account? 

A Well, the technical term for it was a sub¬ 
custodian account. We were acting as sub-custodians of 
Montreal Trust Company. 

Q Where are they located? 

A In Montreal, Canada. 

Q Mow many IIT accounts were there at your bank 

during the period September through October, 1972? 

A There was one account, one custodian account. 

THE COURT: Is it custodian of cash or securities? 

; THE WITNESS: We wore strictly custodian of 
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securities. 

Q As custodian of securities, would it. be. your duty 
to buy and sell securities for IIT? 

A Yes, it v/as. 

Q Was that pursuant to anyone's instructions? 

A That wa 7 pursuant to the original agreement 

between the bank and Montreal Trust Company. 

Q From whom did you receive instructions to buy 
or sell securities? 

A I believe they came -- they were confirmed by 
Montreal Trust Company as custodian, primary custodian. 

The order themselves came from London and Dominion Bank. 

G> 

Q Did you seel these securities when you were or¬ 
dered to sell securities through brokers? 

A Yes, we did. 

Q Did you choose the brokers? 

A No, we did not. 

Q Who did? 

A They were given to us from London and Dominion. 

That was part of their instruction. 

THE COURT: Anybody in London and Dominion that you 
particularly dealt with? 

Till: WITNESS: I would have no knowledge of that, 
your Honor. 
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9 

THE COURT: Any one individual? 

THE WITNESS: Not to my knowledge. 

Q Were these brokers located within the city of 
New York? 

A For the mpst part, yes. 

Q When you sold a security for the benefit of IIT, 

I assume as you sold it through a broker, the broker received 
payment for it. Where did the payment go? 

A On the sale of a security, we received the cash 
and deposited it immediately into a checking account for 
ODD Luxembourg. . 

Q And this checking account was in your bank? 

A At American National Hank. 

Q Did your bank maintain an account at the Chemical 
Hank for clearing these sales, transferring the money? 

A Just as a convenience there was an account at 
Chemical where we did clear some sales. 

Q And this Chemical account, was .’ocated in 

Manhattan? 

A That is correct. 

Q I may for the convenience of both of us and per¬ 
haps for the Court refer to the Overseas Development Dank 
Luxembourg as ODD and the Luxembourg Commonwealth Bank as 
UCfl.;, j 
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Did they have, an account at. your bank? 

A Yes. 

Q What kind of account was that? 

A A correspondent account. 

Q What is that? 

A It is similar to a checking account for an 
individual except that the bank itself maintains an account 


with us 


with BCB? 


THE COURT: Were those your only relationship 


THE WITNESS: We had another relationship not con 

nocted v/ith IIT with BCB. 

O Was the BC° account, at your bank the type of 
account whereby if money was deposited into it, it could 
have been transferred direct, to Nassau in the Bahamas? 

MR. BROWN: If your Honor please, I realize 

that the gentleman may feel some of this testimony is really 
procedural by way of background but I would object to the. 
form of the questions as sometimes it doesn't save time. 

Till] COURT: I think, Mr. Brown, I agree with the 

general proposition but so far it seems to me he has been 
going about as expeditiously as he can. I am not sure 

I understand your objection. 

. MR. BROWN: If your Honorplease, what I am saying 
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is,while I realize some of these questions arc procedural 

in nature to hurry up to qive a backcjround, I think the 

last question asked by the attorney .for the plaintiffs is 
• 

a leading question, and it. was improper as to form. It 
contained the answer to the question in the question. 

One of the issues in the case has to do, at least as framed 
by the plaintiffs, is the transfer of funds between New Jersey 
and Luxembourg and the Bahamas and I don't think a question 
on direct examination should contain an answer in it as to 
where it was transferred. 


I thought 
improper. 


THE COURT: I will have your problem in mind, 
the last question, although leading was not 
I have reason to believe that this witness 


has 


some notion of what the issues are and if not in this mat 


tor, at least in related matters, and I think he is not likcl t 
to be led inadvertently into incomplete answers. However, 

Mr. Brown, I will have to rely on you, and I assume you will 
let me know every time you t.h^.nk he is being improperly 
led, but there is no question in my mind that the questions 
up to this point have been largely leading questions 
and some of them may-have been improper. In my view it 

has been all right. Of course I resoect your right and your 
duty to let me know. 




MR. MORSE: Do I take your Honor's ruling to 

/ 
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mean that the witness is allowed to answer the question? 

THE COURT: Yes. 

THE WITNESS: Would you repeat the question? 

• (Question read.) 

A Yes, that is correct. 

Q As trust officer of American National Bank, 
were you the person most responsible for maintaining the 
records of the IIT subcustodial account at your branch? 

A That is correct. 

Q Le.t me show you a bunch of documents stapled 

together and ask you if you can identify what it is? 

THE COURT: Does counsel have a copy of this? 

MR. MORSE: No. This is the only one and wc will 

mark it and Xerox all of these things. 

THE COURT: Has Mr. Brown seen it? 

MR. MORSE: Yes, he has. 

MR. BROWN: Are those the statements of ac¬ 

count? 

MR. MORSE: Yes. 

THE COURT: If these were consecutive, they would 
be the statements of ..the account of International Investment 
Trust from the inception to October 27, 1972. 

MR. MORSE: I offer in evidence the copies of 

the account of .IIT from inception through October 27, 1972 
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as Plaintiffs' Exhibit. 19. 


241 


MR. BROWN: If your Honor please, I have one object 
and then I would like to voir dire the witness as to the 


ion 


balance of the objection. 

The first objection is that these documents pur¬ 
port to summarize in a custodian account maintained by 

* 

the AMBT transactions relating to ITT securities. 

As such, obviously unless there is a connection, they are 
not binding on Mr. Pistell, Vencap or any of the subsidiary 
or affiliated companies of Vencap. They may be binding 
on defendants who are not. before this court., so they are 
subject to connection. 

Secondly, your Honor, I would like to voir dire 
the witness. 

THE COURT: Before we get to the voir dire, 

I think your objection is to say the least interesting. 

What is the purpose of this offer? I take it 
from what Mr. Brown says, these papers include many trans¬ 
actions or at least some transactions which have nothing 
to do with Vencap or Mr. Pistell. 

MR. MORSE: -.As vour Honor is aware, the.ro were 
numerous sales of securities going on during this period, 

IIT securities being sold, transferred info cash then 
something being.done with the cash. 
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THE COURT: What has that to do with the problem 

before us? 

MR. MORSE: It. is our contention that at least 
$3 million worth of these sales eventually found theeir 
way down to Vcncap and were going to attempt to show that 
$3 million left the IIT custodial account and ended up in 
Nassau in the Bahamas in Vencap and back came a stock cer- 
tificatc . 


you? 


THE COURT: You aren't going to trace, dollars, are 


MR. MORSE: No. We are just going to p_rt in the 
accounts and start tracing the specific instructions with 
reference to this particular transaction. 

THE COURT: I would suppose there can't bo any 
dispute, Mr. Brown, that IIT sold securities and took 
in at least §3 million in cash. 

MR, BROWN: No, your Honor, but I think -- 
THE COURT: I don't know that we need all these 


papers in evidence. 

MR. BROWN: I think what is important, here, 
your Honor, as I read the complaint, the allegation is that 
Mr. Pistell and other defendants entered into a conspiracy 
to remove, to cause the sale of $3 million, it says so 
in* the' complaint, of blue chip securities to cause their 
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removal outside the. country from this bank; the conversion 
of those securities into cash and to secret them afterwards. 

This document here merely shows your Honor that IIT 
through London instructed, and all of the documents, in¬ 
structed this bank as custodian to transfer funds. 

The custodial accounts themselves merely, show the sale 
of securities and there is no suggestion there can be any 
particular $3 million sale of securities which was subse¬ 
quently converted into these funds. 

Unless they want to amend their complaint, your 
Honor, I think we have to operate under the allegations -- 
THE COURT: If you want to go back to the com¬ 
plaint, Mr. Drown, the charges that Mr. Pistell and others 
conspired to sell all or most of IIT's readily marketable 
securities. 

MR. BROWN: There, are specific allegations, 

your Honor, such as on page 6, at the. top of the. page and 
thereafter, those are more limited specific allegations — 
THE COURT: I dai t. know that, they restrict the 

first allegation. I think they are just specific. 

I think I will overrule your first objection, 

Mr. Brown. I am not entirely clear as to what I am 
going to do with this exhibit but I will overrule your 
objection. 
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2 

through. , 


3 

THE COURT: I don't think you do, either. It doesr 

1 1 

4 

seem to me. Hr. Brown, that Mr. Morse has to show that some¬ 


5 

body at some time sold some stock- which was worth approx¬ 


6 

imately 3 million and it was that. 3 million that we are 


7 

now talking about. 


8 

MR. MORSE: In fact, your Honor, it was a $4 million 


9 

transaction, 3 million to Vencap an 1 million to some place 


10 

else. 


11 

MR. BROWN: Perhaps I am misleading the com¬ 


12 

plaint. I think this is an important point. I refer the. 

• 


13 

Court, to paragraph 31 which says on or about October 6, 


14 

1972, the conspirators caused IIT to transfer the 3 million 


15 

of the proceeds from the sale of blue chip securities. 


16 

THE COURT: Yes and if what, they mean by 3 million 


17 

of the proceeds, they say the 3 million of the proceeds, if 


18 

they mean by tha^an earmarked 3 million, then they have the 


19 

burden to prove that. 


20 

MR. MORSE: We mean that $3 million out. of the 


21 

proceeds of sales of blue chip securities came through to 


22 

Vencap; 3 million o»t. of this mass sale. 


23 

THE COURT: I am inclined to agree with you, 


24 

Mr. Morse. It seems to me whenyou say the 3 million you are. 


25 

referring back to the 3 million referred to in the preceding 
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paragraphs. 

I don't think we need to spend any more time on 

this . 

I will take this subject to the qualifications 
that I have indicated. 

MR. BROWN: Thank you, your Honor. 

(Plaintiffs' Exhibit 19 was received in 
evidence.) 

Q Mr. Cassel, I show you another series of state¬ 
ments of account. Can you identify that? 

A This is a copy of the statement of actifty for 
the International Investment Trust subcustodian account 
for the period September 28, 1972 through October 27, 1972. 

MR. MORSE: I offer this as Exhibit 19-A for the 
purpose, that this particular copy coming directly from the 
bank is a much better copy than the copy contained as part 
of Exhibit 19 and is duplicative, I realize, but it is also 
legible, completely. 

MR. BROWN: If it is just a legible copy of what 
we were talking about before, of course I have no objection 
MR. MORSE: That is what it. is. 

(Plaintiffs' Exhibit 19-A was received in 
evidence..) 

Q I show you a copy of a telex and ask you if you 
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2 can identify it. 

3 A Tnis is a copy of a telex sent, to Mr. Lamboray 

4 at ODD Luxembourg, with a copy to American National and a 

5 copy to BCD. Would you like me to tell what is in the 

<£> 

6 telex? 

7 Q No. 

8 Is that a document, kept by your bank in the. usual 

9 normal course of its business? 

10 A Yes, it. is. 

11 MR * MORSE: I over this telex as Plaintiffs' 

12 Exhibit 20. 

13 MR. DROWN: Your Honor, I have the same objection. 

14 I don't object, to the introduction of bank records as such. 

15 It is just the objection as to the document being subject. 

16 to connection. 

17 I also would like to bring out 1 or 2 points on 

18 this document with respect to this witness on a voir dire. 

19 T1IE COURT: Is it. cross examination or voir dire? 

20 MR * BROWN: Voir dire. 

21 VOIR DIRE EXAMINATION 

22 BY MR. BROWN: 

23 Q Mr. Cassel, did I hear you testify this was a 

24 document received by the bank? 

25 A This is a document received by the bank. 
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2 

It is a copy of a telex sent to ODB Luxembourg. 

3 

Q In other words this document is — 

4 

A If is an original document but it is a copy. 

5 

The context is a copy of one that was sent to Luxembourg. 

6 

Q It is a copy of London representatives of IIT and 

7 

Overseas Development Dank in Luxembourg in which they favored 

8 

your bank with a copy? 

9 

A That is correct. 

10 

MR. BROWN: I have no objection, your Honor., 

11 

(Plaintiffs' Exhibit 20 was received in 

12 

evidence.) 

13 

UY MR. MORSE: 

14 

Q Referring to Plaintiffs' Exhibit 20, sir, when you 

15 

received this telex, did you do or cause anything to be 

16 

done at your bank? 

17 

A Yes. What, we did when we received this was 

18 

to set up an asset position in the TIT fund for the two 

19 

call accounts that were referred to in the telex itself. 

20 

Q What do those call accounts refer to? 

21 

A One is a $3 million call account at BCB with 

22 

a reference Voncap and the other is a $1 million call 

23 

account at BCB with a reference Gulf Stream. 

24 

Q What is a call account? 

25 

A That is a liquid form of, you might say a CD and 
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the bank that - places the account, can withdraw it. on a very 
short, notice and still earn interest on the balance while 
it. is held. 

THE COURT: Why did you put Oulf Stream on 

this? 

THE WITNESS: That, was the instruction on the 

telex. 

THE COURT: That is a different matter? 

THE WITNESS: Yes. 

MR. MORSE: It. doesn't pertain to this case but 
it is a combined telex. 

Q It is your testimony that you established an 
IIT account which was a call account? 

A No. 

THE COURT: May I see that, Mr. Morse? 

Q What, account, did you establish? 

A We established on the books of the IIT fund, 

we established a call account at BCB for $3 million with 
a reference Vencap. 

Q Was this a bookkeeping entry? 

A Yes. 

THE COURT: I am not sure I see the date of this 

telex on here. Was it testified to? 

THE WITNESS: That, would be the date. 
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‘hat was the point of my question. 

ilt with your objection, hasn't, it.? 

: doesn't necessarily confirm the 

ir may have been sent before the 

That is correct. 

s the point of your request whether 
■her? 

1. BROWN: With the risk one runs as 
:, on direct examination there is 
inecessarily. 

fes, and we have a telex which 
?r which refers to a telex which may 

r. Casscl, 

telex and the letter relate to the 
t-tor, is that correct? 

Yes, they do. 

\nd they were both sent, about, the 

I would assume so. 
au assume so? 

No, nothing exactly. 
r.t procedure was on this transaction, 
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our normal operating procedure would be that we would 
receive a telex which would be later confirmed in writ¬ 
ing. The telex wo received which was just entered into 
evidence was the same as an instruction given in this let¬ 
ter and the letter says confirming our telex value 
October 6, 1972. 

THE COURT: This letter is dated October 4th? 

THE WITNESS: Yes. 

' t 

THE COURT: How can you confirm if a letter 
dated October 4th, a telex sent on October 6th. I suppose 
the way you do it is if you have a typist that misses the 

right key. 

MR. MORSE: I think the witness testified that 

the value date moans that the telex is effective as of 
October 6th. They may have sent it out a day or two be¬ 
fore. I don't know that it really matters in this 


case. 


Is this letter one such that the bank would keep 


in the regular course of its business? 

A Yes, it is. 

MR. MORSE: I offer in evidence Plaintiffs' 
Exhibit 21. 

MR. DROWN: The same objection as before, your 
Honor. I wouldn't repeat them all. My position with 
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respect to all these documents, I wuld not testify the 
fact they are bank records but we see they don't connect 
us in any way to this case, 

THE COURT: You have the conspiracy objection 

without raising it. I take it you will let me know it you 
question authenticity. 

MR. BROWN: Yes. 

(Plaintiffs' Exhibit 21 was received in 

evidence.) 

Q Sir, directing your attention to the signature 
lines on Plaintiffs' Exhibit 21, can you identify those 
signatures? 

A Yes. One is Raymond Fell and the other is 
Marjorie Sweeney. 

Q Can you identify who Raymond Fell and Marjorie 
Sweeney are? 

A Both are authorized signatures for the IIT fund. 

THE COURT: Who do they work for, do you know? 

THE WITNESS: I don't know specifically. 

THE COURT: Do you know where they work, where 

they are located? 

THE WITNESS: At that particular time, they were 
both in Nassau, the Bahamas. Mr. Fell travelled around. 

I understand Mrs. Sweeney or Miss Sweeney was stationed 
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2 

there. 

3 

THE COURT: You don't know who they worked for? 

4 

the WINESS: Not specifically, no. 

5 

THE COURT: Generally? 

6 

1HE WITNESS: Generally they worked for an organi¬ 

7 

zation within the IOS Limited setup. 

I 8 

THE COURT: How do you know that? 

1 9 

THE WITNESS: In the agreements that we signed 

1 10 

for the funds, their names were listed as authorized 

1 

signatures and these agreements were signed by officers of the 

1 

funds at that time. 

1 

THE COURT: Did you ever meet either of them? 

1 

1 HE WITNESS: I met Mr. Fell. I didn't meet Mrs. 

1 

Sweeney. 

1 

THE COURT: Where did you meet Mr. Fell? 

1 

THE WITNESS: lie was instrumental in getting the 

1 

contracts transferred from Bank of New York to Bank Inter¬ 

1 

national. 

1 20 

THE COURT You don’t mean the IOS account? 

■ 

THE WITNESS: The custodianship of the sub 

1 ^ 

IOS funds. I put him in New York. He came to my office 

■ 

on a couple of occasions. 

■ 

THE COURT: He didn't work for the Bank of 

1 

New York? 
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2 

THE WITNESS: No, not for any U.S. organization. 


3 

THE COURT: Who did you understand he was repre¬ 


4 

senting? 


5 

THE WITNESS: He was representing in this particular 


6 

instance III as an authorized signature. 


7 

THE COURT: < In connection with transferring from 


8 

Bank of New York to our company? 


9 

THE WITNESS: The management of the investment 


10 

or fund arm of IOS Limited is a representative of manage¬ 


11 

ment. 


12 

THE COURT: Which arm? 


13 

THE WITNESS: To the best of my knowledge, it was 


14 

Trans Global Financial Services but I am not in any way 


15 

certain. 


16 

I HE COURT: Where did you get that notion? Did 


17 

he tell you that? 


18 

THE WI1NESS: Specifically, I believe that was 


19 

brought out. at. a previous hearing. 


20 

THE COURT: I am asking you now. Do you remember 


21 

where, you got that notion? 


22 

THE WITNESS:Yes, at the previous hearing. 


23 

THE COURT: You heard it. in testimony? 


24 

THE WITNESS: That is correct. 


25 

THE COURT: Mot from him? 
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THE WITNESS: Notspecifically, no. 

THE COURT: But you must have known he had some 

authority to act otherwise you wouldn't have dealt with him. 

THE WITNESS: Yes, by reason of the fact he was 
included as one of the authorized signatures on the original 
agreement. 

THE COURT: That is all you relied on? 

THE WITNESS: That is correct. 

BY MR. MORSE: 

Q Do you know who Mr. H. Schmidt, is? 

A He is the officer in charge of our international 

department. 

Q He is at your bank? 

A At American National. 

Q I show you a copy of a telex which bears value 
date today October 6, 1972 and ask you if you can identify 
it. 

A This is a copy of a telex addressed to Mr. H. 
Schmidt from Overseas Development Bank Luxembourg and 
this one is dated October 6, 1972. 

Q Is that a document, sir, v/hich the bank would 
keep in the normal course of its business? 

A Yes, it is. 

MR. MORSE: T offer this in evidence as Plaintiffs' 
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Exhibit 22. 

Q Before I do that, I know there is some handwriting 
along the side of the telex message. Can you identify 
whoso handwriting that is? 

A No, I cannot. 

THE COURT: Is this a document, you have seen 
before, Mr. Brown? 

MR. BROWN: I just saw it. here today, your Honor, 
a few minutes. 

THE COURT: There is a lengthy list of documents 

marked for identification. I had hoped and assumed that, 
everything that you had, Mr. Morse, you had shown to counsel 
in advance. 

MR. MORSE: We showed this to counsel in advance 

of Mr. Cassel being called, but it was today. The documents 
that were premarked were documents that came in either on 
Mr. Pist.ell's prior deposition in another matter — 

THE COURT: It seems to me at this time we 

don't need to concern airselves with the the usual rules of 
discovery. Perhaps this is being pursued by counsel, this 
rule is being pursued by counsel. You ought, to show each 
other everything you have ahead of time that you plan to 
offer in evidence and you ought, to inform each other of the 
identity and the nature of the testimony of v/itnc.sses. 
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THE COURT: Any objection? 

MR. BROWN: Do you know whether or not it was 
customary for Mr. Schmidt, the head of the International 
Department of your bank to make notations on telexes which 
he received? 

THE WITNESS: I would have no way of knowinq that. 
MR. BROWN: Are you familiar with his handwriting? 
THE WITNESS: NO. 

MR. BROWN: You are not? 

THE WITNESS: No. 

THE COURT: Where did you qet this document, 

Mr. Morse? This particular piece of paper? 

MR. MORSE: From the witness, your Honor. 

THE COURT: Did the document come from your 

files? 

THE WITNESS: It came from the files of the 
international department. 

THE COURT: This copy of it. did? What I am 
suggesting is, there may be a real possibility — 

I wouldn't suggest anything. 

The document is being offered without the hand¬ 
writing . 

MR. MORSE: Yes, your Honor. 

THE COURT: Is there an objection? 
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HR. DROWN: I object on this document as to 
authenticity. I think the Court will observe there is 

a question here as to where the funds emanated from that wound 
their way down into the Bahamas Commonwealth Bank. 

There is a question in the case about the revocation about 
this initial transaction. 

THE COURT: What does that have to do with 

authenticity? 

MR. BROWN: I think it is possible -- I don't 
know whether or not that copy is a copy of the original 
document. If it is an those words are on there, they may 
have some significance. 

THE COURT: The handwritten words? 

MR. BROWN: Yes. I am not trying to be sticky but 
I am trying to point out to your Honor it may have some 
bearing. 

THE COURT: I think we. ought to know what the. 

handwritten words are if anybody thinks it is signifi- 
cant, but I am curious about the authenticity of the docu¬ 
ment. It seems to me it is clearly relevant and the witness 
has identified it so we have the question of authenticity. 

Do you contest the authenticity? If you do, I am going to 
overrule you. It. came, from his file. 

MR. BROWN: The witness testified it came from his 
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file, it is a bank record and it so happens it is a copy. 

If it is a true copy, the copied handwritten notes which 
may have a definite bearing on some of the transactions. 

THE COURT: I think your point is a good 

one. We will receive the document subject^to further 
objection if and when there is any further evidence 
about the handwritten notes in the margin on the left- 
hand side of the document. 

I am sorry, Mr. Brown, I didn't understand 
your objection. 

(Plaintiffs' Exhibit 22 was received in 

evidence) 

Q Plaintiffs' Exhibit 22 is a telex from Overseas 
Development Bank, Luxembourg to Mr. Schmidt, an officer 
of your bank, is it not? 

A That is correct. 

Q Directing your attention to the third paragraph 

of the telex, does it direct your bank to take any action? 

A Ye3, it does. 

Q What action is that? 

A It directs us to deposit $4 million to BCB • 

Nassau in a new interest bearing account designated ODB 
Luxembourg for the account of IIT reference VXncap, $3 
• million. 
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Q Did you or somebody under the bank's direction 

and control pursuant to these directions transfer $4 
million from the ODD account into such a new account? 

A Yes, we did. 

Q I show you a copy of a telex dated October 18, 

X believe October 18 and ask you if you can identify 
that, sir? 

THE COURT: Has that been pre-marked? 

MR. MORSE: None of these documents have, 

your Honor, but I only have four more. 

THE COURT: Can you pre-mark all of them right 
now or do you want to do it one at a time? While the 
witness is reading this, we can have them pre-marked. 

MR. MORSE: Ultimately I will offer the Vencap 

securities. The bank has requested that we not mark 
the original but we mark a copy so the original can be 
returned to the bank's vault. 

THE COURT: That is agreeable. 

(Plaintiffs’ Exhibits 23 through 29 were 
marked for identification) 

THE COURT: Mr. Brown, do you have objection 

to all of these documents just marked for identification 
being offered at the same time and the second question, 

• do you have any objection to a copy of that certificate 
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rather than the original being offered? 

MR. MORSE: Your Honor, not only are we 

offering a copy of the certificate, but of the warrants 
and a subscription agreement and a blank stock power, 
all of which are contained with the original that the bank 
wants back. 

MR. BROWN: Our position is they don't have 

anything to do with Mr. Pistell. The only one I would 
have a question of. I don't have any objection to 26 
being a copy. That is the so-called charge slip — 

THE COURT: I think the one they raised a 

question about was the certificate which the bank wants 
to keep the original of. 

MR. BROWN: They are entitled to it. We 

have no feeling about it. 

The only one that I no raise a question about 
is 25. It has the words "Wait for Further Instructions". 

THE COURT: Written on there? 

MR. BROWN: Yes. 

MR. MORSE: I intended to ask the witness if 

he knows whose handwriting it is. 

MR. BROWN: Subject to that, I have no 

objection to the authenticity of the documents. 

. *. • ; THE COURT: We will receive them all and 
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subject to the usual objection. 

(Plaintiffs' Exhibits 23 through 29 inclusive, 

were received in evidence) 

BY MR. MORSE: 

Q DireCwing your attention to Plaintiffs' Exhibit 

23 in evidence, this is a telex between your bank and 
ODB Luxembourg, is it not? 

A Yes, it is. 

Q It purports to advise them of transactions 

in their account at your branch. 

A That is correct. 

MR. BROWN: If your Honor please, reluctantly, 

tlie documents unless they are ambiguous and counsel claims 
they are, speak for themselves. They are bank records. 

I see no purpose in having the witness explain and read 
verbatim exactly what is on the documents. 

THE COURT: I don't either, Mr. Brown. On 
tie other hand, I assume that Mr. Morse is trying to short¬ 
cut by asking sime preliminary questions which will 
lead to another question. 

I think Mr. Morse, there is obviously no 
point in your getting the witness to tell us what the 
document is when we can all see it. However, if you 
^re about to ask another question based on what you just 
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said, I think it's all right. 

MR. MORSE: I was trying to establish clearly 

for the record what this document was. 

THE COURT: If there is a question about it, 

of course you are entitled to do it. 

Q The word "trustworthy" at the bottom of this. 
Is that a signature of some sort? 

A That is a code for our bank. 

THE COURT: That is a code for your bank? 

THE WITNESS: It is more like a sign off code. 
"Trustworthy" was the one used in Morristown and we used 
American PAPI, which is American Parsippany. It is not 
really a code in the sense that it is secretive. 

Q I show you Plaintiffs' Exhibit 26 in evidence 

and ask you if you can describe what it is, directing 
your attention just to the top one of three identical 
type documents, only the top one of which is marked in 
and offered in evidence. 

A The top item is a copy of a debt ticket ad¬ 
dressed to ODB Luxembourg instructing them or telling 
them that we transferred to BCB in a new interest bearing 
account designated ODB Luxembourg the reference Vencap 
$3 million and Gulf Stream $1 million for a total debt 
- • of $4 million*. 
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Q I know that it says BCB Nassau. Does that 

indicate any particular local for the BCB account? 

A I wouldn't know that. 

Q Is that because you are not the proper person 

at the bank to answer that question? 

MR. BROWN: If your Honor please, I find 

that question objectionable as to form, 

THE COURT: Sustained. 

Q Do you know if there was another designation 

for the BCB account at your bank in New Jersey? 

A Our bank only had the one account in this 
sense for BCB. 

Q I mean, as a bank officer reviewing documents, 

account transfers involving BCB, was there a different 
designation other than BCB Nassau for the account located 
at your branch in New Jersey? 

A Not to my knowledge. 

Q Was its designation BCB Nassau? 

A As far as I know, yes. 

Q On Plaintiffs' Exhibit 25, can you identify 
the author of the handwritten notation appearing on the 
right-hand side of the exhibit? 

A No, I cannot. 

* . ; Q Did this telex go to you or to somebody in your 
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department? 

A This went to someone in my department. 

Q Did you see that telex when it came in? 

A No, I did not. 

Q Were you informed that a telex purporting to 
give this information came ..n at that particular time? 

A Not to my recollection, no. 

Q Does this telex mean anything to you 

other than just a series of dates, numbers, things like 
that on it? 

A Yes. This telex sets up a code for setting 
up an asset in the IIT account. 

0 What is the asset that they set up? By mean 
set up pursuant to the telex. 

A 30 ,000 Vencap redeemable preferred six percent. 

THE COURT: There is a code word gielat. 

Do you know what that means? 

THE WITNESS: No. 

THE COURT: This came from whom? 

THE WITNESS: Actually that telex came from 

our Morristown officte to our Parsippany office. The 
telex was received by Morristown from I believe Fund 
Service in Toronto. 

- . J THE COURT: What is Fund Service? 


i 
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THE WITNESS: That is the branch of Montreal 

Trust which handles the custodianship of mutual funds, 

Q I show you Plaintiffs' Exhibit 24 in evidence 

which is a telex frcm Bob Brennan to Ian Rowe and I ask 
you to identify Bob Brennan. 

A Bob Brennan is one of the associates, one of 
my associates who worked on the IIT fund. 

Q Do you know who Ian Rowe is? 

A He is the cash manager of INCAP. 

Q What is INCAP? 

A INCAP is the investment advisor to the funds.. 

Q To IIT? 

A That is correct. 

THE COURT: Located where? 

THE WITNESS: In London. 

Q I show you Plaintiffs' Exhibit 27, 28 and 

29 together which are copies of the stock certificate 
for 30,000 preferred share of Vencap, a warrant agree¬ 
ment for 30,000 shares and a subscription agreement. 

Did there come a time when the originals of 
those documents came to your bank, sir? 

A Yes, they did. 

0 From where did the originals come, if you 

• .know? 
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A These originals were wrought to the bank by 
Raymond Fill. 

Q I believe you previously identified Raymond 

Fell as a person working someplace in the IOS structure. 

A That is correct. 

Q Do you have any independent knowledge as to 
where Raymond Fell got the originals? 

A My understanding is that he received them 

from the Bahamas Commonwealth Bank, BCB. 

Q In Nassau? 

A In Nassau. 

MR. BROWN: I would like to object to 

hearsay testimony. 

THE COURT: What is your understanding based 

on? 

THE WITNESS: At the time that these certificate 

were delivered to the bank, Mr. Fell also delivered some 
other securities that were held for us in other accounts 
at BCB and his explanation was that he received these, 
these certificates at the same time that he received the 
others. 

THE COURT: They weren't delivered to you 

personally? 

' 5 THE WITNESS: They were delivered to our bank. 


i 
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THE COURT: But not to you personally? 

THE WITNESS: No. 

THE COURT: How do you know they came from 

Mr. Fell, somebody told you? 

THE WITNESS: He delivered them. 

THE COURT: But how do you know he did? How 

do you personally know that he personally delivered 
tnem? Did he give them to you? 

THE WITNESS: He did not give them to me, 

your Honor. 

Q Did you see Mr. Fell deliver them to somebody? 

A No, I did not. I believe he call*.. before 

he came and told me that he would deliver them. 

THE COURT: Told you? 

THE WITNESS: Told me, yes. 

Q Then the next time you looked, the securities 


were there? 


MR. BROWN: May we have a holdup on the 

questioning until your Honor, after reviewing the docu¬ 
ments makes a ruling? Mr. Fell is not a party to this 
case. I don't know that the brancli of OIS he works for 
is a party to this case and none of the statements 
attributed to-him should be binding on any of the defendants 
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who we represent. 

THE COURT: I think that is right. 

My principal interest in the present question 
about these documents, however, is whether or not they 
are authentic. 

I see one of them is signed by David Taylor. 

One of them isn't signed by anybody and the third one 
is signed by, it looks like Mr. Pistell's signature. 

MR. BROWN: Wk are not questioning authenticity, 

All we are questioning is the fact — all we are question¬ 
ing is the fact that we have a case where other defendants 
who are possibly outside tne jurisdiction, maybe difficult 
to serve, difficult to make parties to this case, we don't 
want to be charged for their sins if any, nor the testi¬ 
mony of employees of theirs. 

If they are not before the Court, they can't 
be cross examined and I think this relates to a juris¬ 


dictional point. We are not questioning the auth*^jj^:i ty 
of these documents. 

THE COURT: If all you are doing is question¬ 

ing jurisdiction at this point. 

MR. MORSE: If your :onor would like, we 

could hand up to the Court the originals. 


THE COURT: I take iu that isn't Mr. Brown’s 
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problem. 

MR. BROWN: I consented to the authenticity 

of those immediately. 

THE COURT: I will receive these documents. 

I am not quite sure what your objection is, Mr. Brown. 
Assuming it is not authenticity and you are not object¬ 
ing to the fact these are copies rather than originals, 

27 is a Vencap document and I can't read the name of the 
vice-president who signed it but Mr. Taylor signed it 
as assistant secretary. 28 is a Vencap document, warrant 
to purchase redeemable preference shares which is signed 
by Mr. Pistell and attested to by Mr. Murphy and 29 is 
a document that is not signed by anybody which apparently 
was addressed to Vencap by, I suppose, IIT. 

If you are not questioning authenticity — 

MR. BROWN: May I see 29, your Honor? 

THE COURT: It seems to me they are all 

relevant and admissible. I will, of course, take them 
subject to your continuing objection. 

MR. BROWN: This relates, your Honor, not 

only to jurisdiction, but also with respect to the 
securities laws. We didn't ask the bank in the Bahamas 
to transport them up here. I think that is a matter for 
their proof and our proof, your Honor, would bo to show 
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that this case does not belong to be covered under the 
United States securities laws. 

THE COURT: You aren't waiving anything, 

Mr. Brown. Your jurisdictional point goes without say¬ 
ing. 

We will receive these. 

What about 29 which is not signed by anybody? 

Do you have any question about the authenticity of that? 

Is that a valid document? Did it come into existence? • 
MR. ANDERSON: Your Honor, if I might explain 

the substance of 29. That is a document IIT would 
execute if it would ever call upon the second 3 million. 

So it was not supposed to be signed. 

MR. BROWN: It's a form of subscription agree¬ 

ment, your Honor. 

THE COURT: They are received suoject to the 

comments I have made. 

(Plaintiffs' Exhibit 23 through 29 were 
received in evidence) 

THE COURT: That would be from IIT to Vencap 

if the other 30 ,000 'warrants, the warrants as to the other 
30,000 was executed, is that right? 

MR. ANDERSON: That is correct, your Honor. 

Q Is‘there any douut in your mind out that the 
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originals of Plaintiffs' Exhibit 27, 28 and 20 were 
delivered to your bank in New Jersey? 

A No, there is nothing. 

MR. MORSE: No further questions. 

CROSS EXAMINATION 
BY MU. BROWN: 

Q Mr. Cassel, prior to today did you know the 

defendant Mr. Pistell? 

A No, I did not. 

q Did you have any communications in any respect 

with Mr. Pistell? 

A Not to my knowledge. 

Q Vencap? 

A Other than what you see before as evidence. 

0 Those are communications to other banks and 

to IIT. They are not communications with Vencap. 

A Nothing whatsoever with Vencap. 

Q And you had no communications with Intervent 

or Intercap? 

A Are you referring to INCAP? 

Q No. 

A No. 

Q Would it be accurate to say that at no time* 

.did your bank-receive instructions from Vencap, Intervent, 
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Intercap, Mr. Pistell concerning any stock held in 
custodial account of IIT? 

A That is correct. 

Q At no time? 

A That is true. 

Q Would it also be true at no time did any of 

\ 

these defendants whose names Ijust mentioned instruct 
your bank to cause the sale of any of these securities? 

A Never. 

Q That is perfectly clear from the documents 
you produced and from your knowledge of this account? 

A Yes, it is. 

Q Have you had an opportunity to review the 

complaint in this action, sir? 

A No, I have not. 

Q Who gave the bank instructions to sell securities 
out of the IIT account? 

A These basically would be instructions from 

Montreal Trust, the primary custodian, relayed througn 
London and Dominion. 

Q When for the first time did you bank become, 
as you will, sub-custodian of these funds after they were 
transferred from the Bank of New York? 

4 . . A At .what point in time? 
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Q Yes. 

A I would say it would be in the middle of 
August, 1972. 

Q Would you accept my representation if I 

said that some of the custodial records suggest July? 

A There may have been a few assets received at 

that point. The middle of August was the main turnover 
from Bank of New York. 

Q Do you have any knowledge as to the activity 
that occurred while the Bank of New York was the custodian 
for the IIT account? 

A No, I do not. 

Q Have you examined and reviewed these records 

which are identified as Plaintiffs' 19 and 19-A, both 
during the course of your duties as the person in charge 
of this account and prior to coming down here today to 
testify? 

A Yes, I have. 

Q Would it be fair to state, sir, that these 

accounts reflect that substantial amount of sale of 
securities both prior to, as well as subsequent to October 
9, 1972? 

A Yes, they do. 

Q Tens of millions of dollars both before and 
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subsequent, isn't that a fact? 

A That is correct. 

Q I think you testified, Mr. Cassel, that ODB, 

the Overseas Development Bank of Luxembourg had an 
account in your bank, is that correct? 

A That is correct. 

Q What was the nature of the contract maintained 

there by ODB? 

A The accountained by our bank was basically 

a corporate bank account. It differed only in the 
sense that ODB Luxembourg was the cash depositor for the 
IIT fund. 

Q So that if I understand you correctly, the 

relationship was in effect twofold: Number one, you 

acted as a corporate bank for the United States dealings 
of ODB and number two, they could incidentally also 
happen to oe the depositor for IIT cash fund. 

A That is correct. 

Q And you handled other transactions for ODB un¬ 

related to IIT, is that correct? 

A That is correct. 

Q Did you know, sir, as of the time frame we 

are talking about here, August, September, October 1972, 

. approximately'what the overall asset picture was for IIT 


SOU HERN DISTRICT COURT REPORTERS. U S. COURTHOUSE 

roi-Ev square, new york. n.y. co t-«seo 





278 



460A. 

rkjw 18 Cassel-cross 

in terms of cash and securities wherever held? 


A The overall picture, no, I have no complete 
knowledge of that. 

Q Were you aware of the fact in your custodial 
account they had in excess of $100 million cash or 
securities? 


A I am not aware of that. 

Q You have familiarized yourself with these 

records, have you not? 

A These are records of the trust department 

ft 

as custodian of securities, not necessarily of cash 
custodian. 


Q Isn't there a reference in here to $99 million 

being the proceeds of the sale of securities, somewhere 
in here? You are probably more familiar with it than 
I am. 


A Yes, that is right on — I have it here. 

Q Would that indicate to you — 

A There were transactions of $99 million. 

Q Have you ever seen a prospectus or any other 

document relating to that fund IIT? 

A Yes, I have. 

Q Were yeu aware they may have had securities 
and other assets in various European locations? 
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A Yes, I was aware of that. 

Q Would it be fair to state to your knowledge 

that their assets might well have been in excess of $200 
or $300 million to this point in time? 

A To my knowledge, they were. 

Q Was their principal bank to your knowledge 

which disbursed funds and handled the inflow of funds, 
the ODB Bank? 

A Yes, it was. 

Q Do you know whether or not IIT in October of 
1972 maintained cash balances at the Overseas Development 
Bank's main office in Luxembourg? 

A That, I don't know. 

Q Would you be surprised if they did? 

A No, I wouldn't. 

Q Did they maintain cash balances at your bank, 

ODB? 

A Yes, they did. 

Q Can you tell by looking at that transcript 

/ 

what the status of the ODB cash account was during any 
particular month from August to November of 1972? 

A No, I cannot. This is a statement of the IIT 
fund, not of the ODB Luxembourg. 

Q Were you requested in the subpoena to bring 
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down all relevant documents here today? 

A Yes, I was. 

Q How i .3 it you didn't bring down the OUB 

account? 

A I was served with the notice noon Friday and 

I understood that counsel for the plaintiff had copies 
of all the documents that would be required with the 
exception of the original certificate. 

MR. BROWN: May I direct a request to counsel, 

your Honor, and that is, do you have copies of the tran¬ 
script of the ODB cash account? 

MR. MORSE: We never requested that pursuant 

to the subpoena and we never received it and doesn't 
have it. 

MR. ANDERSON: Furthermore, without triple¬ 

playing this, your Honor, you will recall die colloquy 
on Friday when the bank was excused. There was an 
indication as to the documents that we were particularly 
interested in at that time. That did not include ODB 
Luxembourg cash accounts. 

Q Do you know whether or not ODB maintained cash 

balances in its account in your bank in August, September, 
October, November and Decemoer, 1972? 

. *.■ v \-. A Yes, they did. 
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Q Can you give us any idea or approximation as 

to what the size of the average balances were during 
that period of time? 

THE COURT: This is all of ’72? 

MR. DROWN: Yes. 

THE COURT: ODB Luxembourg? 

MR. BROWN: Yes. It maintained an account. 

THE COURT: I understand tne question. I am 

not quite sure where you are going with it. 

A I don't know what the average would be. I 

know the balance ranged from anywhere from $1 million 
up to $50 million. 

U Would that range have been true throughout 
that period irrespective of what the balance may have oeen 
on any particular day? 

MR. MORSE: I don't understand that question. 

Do you mean, did any given day have a range like tnat or 
what? 

Q Do you understand the question? 

A Yes. 

THE COURT: When you answer the question, 

Mr. Witness, please restate the question in your answer 
so we will be sure we know what you are talking about. 

4 .;. : Do you understand me? 
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2 

THE WITNESS: Yes. 


3 

A The ODB Luxembourg cash account balance ranged 


4 

between $1 and $50 million for the months of September 


5 

and Octooer. Beyond that or before that, I would have 


6 

no knowledge. 


7 

Q Did there come a time when funds to your 


8 

knowledge were transferred from the custodial account of 


9 

IIT to the ODB account? 


10 

A Yes. 


11 

Q And that was approximately October 5, 6, 7. 


12 

A That was our standing instruction. 


13 

q Would it be fair to state at the time those 


14 

transfers occurred of the $4 million or $3 million and 


15 

the $1 million together, the ODB account had a substantial 


16 

amount of cash in it to begin with? 


17 

A Yes, that is correct. 


18 

Q Would it be fair to state, sir, from your 


19 

knowledge of the records, the review of the correspondence, 


20 

no instructions with respect to the sale of securities 


21 

with respect to the transfer of the $4 million from the 


22 

custodial accounts of the ODB account and the transfer 


23 

out to the Commonwealth Bank in the Bahamas, none of 


24 

those instructions emanated from the United States; is 


25 

.. that a fair statement? 
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A To my knowledge, none of them did. 

THE COURT: Mr. Brown, help me with a proulem 

that I have. 

What difference does it make to us whether 
or not the ODB Luxembourg account at AI1BT had a million 
dollars in it or $50 million in it? I am not sure what 
the significance of that is. I must be missing something 
because you are putting emphasis on it. 

MR. BROWN: I think I am trying to establish 

two things, your Honor. Number one, that none of the 
transactions being complained of occurred in the United 
States. All of the instructions — 

THE COURT: That I can understand 
MR. BROWN: The other thing is, it is alleged 

that there were a sale of securities and now I gather 
from the plaintiffs' position, it is not just $3 million, 
but hundreds of millions of dollars of securities — 

THE COURT: All we are concerned about at the 
moment really is the $3 million. 

MR. BROWN: — in a conspiracy, and that 

those funds -- 

THE COURT: Although I suppose we are concerned 
with the plaintiffs' charge that there was a conspiracy 
to sell many millions more, yes. 


i 
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MR. BROWN: And that those funds were indeed 

the sale of the blue chip securities, and this is one 
of the wrongs complained of, were converted into this 
interior recommendation type description of the activities 
of Vencap. 

I am trying to establish for your Honor it is 
not the defendants' case but the plaintiffs' case which 
is speculative because if ODB had $10, $20, $30 million 
dollars in its account cash and those funds may not 
have related to the sale of securities or the securities 
being complained of here. They have alleged it, it is 
in their bill of particular. 

I am raising a question about it, your Honor, 
and which like everything else, we have to speculate 
about because we weren't there, but I think it's a valid 
point. 1 think they have charged themselves with the 
duty of proving that Mr. Pistell and others instructed 
and caused IIT to sell blue chip securities and take 
those funds and in part bring them down to Vencap. 

That is there burden, your Honor. I am trying 
to show the Court there are other sources from which 
those funds could have come laying at re3t which may not 
have been the result of the sale of other securities. 

> THE COURT: I guess it is agreed, is it not. 
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2 

that IIT did put $3 million into Vencap. 


3 

MR. BROWN: No issue, none, but if I may say 


4 

so, your Honor, if you don't have that connection with 


5 

the American securities law, you may not have a case 


6 

in this court. They would have to go across the street. 


7 

That is why with the Court's indulgence I am 


8 

going into this a little bit. 


9 

THE COURT: I wasn't saying that I didn't 


10 

think you should, Mr. Brown. I just wanted to be clear 


11 

that I understood what you were getting at. 


12 

I would like to take two or three minutes. 


13 

(Recess) 


14 

BY MR. BROWN: 


15 

q Mr. Cassel, I think we have established that 


16 

the instructions regarding the transfers of the accounts 


17 

came from places other than the United States,is that 


18 

correct? 


19 

A That is correct. 


20 

Q You put in a charge slip as an exhibit which 


21 

is a debt to the account confirming the transfer of these 


22 

funds, is that correct? 


23 

A That is correct. 


24 

Q What personal knowledge do you have that the 


25 

.$4 million which was transferred to BCB resulted from 


_ 
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the sale of blue chip securities? 


A Absolutely none. 

Q Do you have any knowledge, sir, as to whether 
or not $3 or $4 million was transferred from Luxembourg 
by tiie Overseas Development Bank for Vencap to Commonwealth 
Bank in the Bahamas? 

A That they transferred it directly — that ODB 
transferred it directly to BCB? 

Q Yes, sir. 

A I have no knowledge of that. 

MR. BROWN: May we have this marked, please. 

(Defendants' Exhibit L was marked for 

identification) 

Q Can you tell me, sir, from your familiarity 
and knowledge of banking procedures what that document 
purports to be, type of document? 

A This is a credit ticket from Bahamas Common¬ 
wealth Bank. 

Q Is there anything on that credit ticket, sir, 

which would indicate whether the funds came from your 
bank or from Luxembourg? 

A No, there is nothing on this ticket that 
would indicate that. 

MR.‘BROWN: If your Honor please, I would like 
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at this time offer in evidence this ticket which is a 
receipt, full, for the $3 million received by Vencap. 

I will connect it with Mr. Pistell and Mr. Taylor when 
they testify. 

MR. MORSE: No objection, subject to your 

proviso you are going to connect it somehow. 

(Defendants' Exhibit L was received in 
evidence) 

THE COURT: I am not sure I understand your 
question, Mr. Brown. Did I understand you to ask him 
if there was anything on the ticket which indicated 
where the funds came from? 

MR. BROWN: Yes, sir. 

THE COURT: Your answer Mr. Cassel was "No"? 

THE WITNESS: That is correct. 

THE COURT: But it says transfer of funds 
for ODB Luxembourg to open new TD account. What is that? 

MR. BROWN:' . Time deposit. 

THE COURT: But it says transfer of funds 

from ODB Luxembourg. Does that indicate where the funds 
came from? 

THE WITNESS: I thought the question was 

whether the funds came from American National. 
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THE COURT: You answered you didn't see any- 

ting on the face of this to indicate the answer to his 
question. 

Do you know where the funds came from? 

THE WITNESS: According to our deposit and 

credit tickets, they came from the account at American 
National for ODB Luxembourg for the credit to the 
account of American National of BCB. 

Q Do you know that the $3 million or $4 million 
which your records reflect as having been transferred 
at your instructions out of the ODB account to the bank, 
were indeed the funds that paid for the Vencap stock? 

A No, I do not. 

THE COURT: Why do you use the figure $4 milli 

The ticket says $3 million. 

MR. BROWN: If your Honor please, I think 

some of the documentation has shown $3 million for 
Vhncap and $1 million for Gulf Stream and while the funds 
may be a mystery as to where they emanated from,our 
point in bringing this out, your Honor, is solely we 
had no idea where the funds were coming from, did not 
instruct their transfer, et cetera. 

THE COURT: All right. 

4 q Was there, from your knowledge and review of 
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the records, sir, any time in which any portion — which 
your bank received any instructions to revoke, change or 
cancel any portion of this transactio? 

A Yes, we did, 

Q Would you tell us what that was? 

A As far as our end of it or my end of it is 

concerned, again as I testified before, in the trust 
department we were acting as custodian of the securities. 
When we received the original instruction for this transfer, 
the call accounts were with setup as assets on our file 
and since we were not cash depositor, there was no 
reason for those assets to be set up. 

We inquired of Fund Service and asked them to 
cancel our setup order or purchase order so we could 
delete the call accounts from the list of assets for 
the IIT fund. 

Q Could you possibly clarify that? I don't 

think I understand you from my own ignorance of banking 
practices. 

A The $4 million, or if we want to stick to the 
$3 million for Vencap, was labeled a call account. 

Q Which is a cash account? 

A Which is a cash account. It is not an asset 

gis such although it is earning interest, but it is not 
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considered an asset as far as the fund is concerned. 

As far as our custodian agreement is concerned, 
it was mistakenly set up when we first received the 
telex as an asset. 

Q In other words, the sum and substance of this 

is, rather than reflecting the $3 million coming out of 
a custodial account for securities, it came out of a cash 
account called a call account, is that right? 

A Well, are you talking about the original 
transfer of $3 million? 

Q The ultimate transfer. 

A That came out of a corporate account. 

Q A cash account of ODB Luxembourg? 

A A corporate account at AMBT for ODB Luxembourg, 
correct. 

Q Were you familiar, sir, with some point in 

time in 1972 that the Securities and Exchange Commission 
commenced a lav/suit against Vesco and various other 
defendants? 

A Yes, I am familiar. 

Q By looking at any of the records which you 

brought, can you tell us when the Vencap shares were sent 
to the United States and received by your bank? 

A Yes'. 
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On February 7, 1973, I received 30,000 Vencap 
redeemable preferred shares, 30,000 Vencap warrants, those 
two securities. 

Q So that would have been the number of months 
subsequent to your knowledge of the commencing of that 
suit? 

A Yes, that is correct. 

THE COURT: That was about four months after 

the sale, after the IIT transaction? 

THE WITNESS: That is correct, your Honor. 

THE COURT: Why did it take four months, do 

you know? 

THE WITNESS: The securities as I testified 

before were held at CBC for another account, another 
fund that we managed or were custodian of, rather, that 
BCB also held some of those securities. We requested 
that bank to transfer what they had to us for I believe 
it was the FOF Prop Fund and the growth fund. 

Along with those securities, Vencap and I 
believe two other items came which belonged to the IIT 
fund which were also' held at BCB. We put those under 
our custodianship for IIT. 

THE COURT: Weren't you supposed to be the 

.custodian of those securities? 
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THE WITNESS: For IIT we were sub-custodian 

for Montreal Trust for United States securities. As I 
understand it, this is not a United States corporation. 

THE COURT: Who was supposed to be the cus¬ 

todian of those securities? 

THE WITNESS: I have no knowledge of that. 

Montreal Trust was the prime custodian. 

THE COURT: Why did you finally get them? 

THE WITNESS: They came to the United States, 

to us, rather, with the other securities we requested for 
the other two funds. 


THE COURT: You did not reques them? 

THE WITNESS: We did not. They were just 
delivered and as I recall Montreal Trust requested we 
hold them for them. 


THE COURT: So you are still holding them? 

THE WITNESS: Yes. 

t 

THE COURT: At the request of Montreat Trust? 

THE WITNESS: At the request of Montreal 

Trust. 


Q I would like to show you this document which 

came from the files you produced pursuant to subpoena and 
ask you to identify it for the record, please. 
t A This is an order to receive securities from 
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I IT Management Company. 

Q Securities that you have testified to? 

A 30,000 shares of Vencap Limited preference 

shares. 

Q What is the date on that order? 

A The date is February 6, 1973. 

MR. BROWN: I would like to offer this in 

evidence, your Honor. 

MR. MORSE: No objection, your Honor. 

(Defendants' Exhibit M was received in 

evidence) 

0 May I show you this document also from your 
files which was produced and ask you if you can tell us 
what that purports to be. 

A This is a received or purchase ticket generated 
by our trust department, that is American National Bank's 
trust department, indicating that an asset of $3 million 
in a call account at Bahamas Commonwealth Bank was to 
be set up. There is a code on here which is a 7, designa¬ 
ting that the asset has not been received by the bank. 

Q Does that relate to your knowledge to the 30,000 
shares and the warrants, et cetera of the Vencap securities 
that were ultimately received at the end of February, 1973? 
. * . A No,* it does not. It relates to a call account 
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at Bahamas Commonwealth Bank. 

Q Is it the purpose of this document to say in 

effect that you have title to and you own those shares and 
those warrants as soon as they get to the BCB? 

A No. It does not. 

Q What is the purpose of that document? 

A Of this particular document? 

Q Yes. 

A This was again mistakenly set up on our records. 

This was the ticket used to establish that call account 
on our records for the IIT fund. 

Q I would like to show you, sir, one final 

document which is a telegram bearing the date of apparently 
November 27, 1972 which states: 

"At request of IIT Management, we would 
instruct you to delete from our record 1 purchase order 
05224P-$3 million Vencap." 

A 

Do you recall at any time that a document 
was sent or received, the circumstances thereof? 

A As to why it would be deleted? 

Q Yes. 

A To my knowledge, no. 

Q Do you have any idea to what the telegram 

refers? 
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A This would have been the result of phone 11s 

made by operations center requesting the deletion of the 
establishment of the call account on our records. 

Q The mistake you told us about? 

A That is correct. 

MR. BROWN: No further questions, your Honor. 

REDIRECT EXAMINATION 
BY MR. MORSE: 

Q I show you Plaintiffs' Exhibit 26 in evidence 

and ask you whether the $4 million was sent from your 
bank pursuant to that ticket? 

A Yes, it was. 

MR. MORSE: No further questions. 

MR. ANDERSON: Your Honor, Mr. Rand has 

requested that all of the original bank records be returned 
and with your permission and with the permission of 
counsel for the defendants, we will make copies of those, 
remove the exhibit tickets from the originals and send 
them back to Mr. Rand. 

MR. BROWN: Will you favor us with copies 

of the exhibits? 

MR. ANDERSON: Yes, we will definitely send 

copies. 

•_ ; You- have two of them. Do you want us to handle 
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